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No. 9817. 


MANSFIELD JOURNAL COMPANY, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


Appeal from Order of the Federal Communications 

Commission. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This proceeding was initiated by the filing of three appli¬ 
cations for construction permits with the Federal Com¬ 
munications Commission. Each of the applicants requested 
authority to construct a new FM broadcast station in 
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Mansfield, Ohio. 1 The three applicants, Richland, Incorpo¬ 
rated, Unity Corporation, Inc. and this appellant, the Mans¬ 
field Journal Company, were heard in a consolidated hear¬ 
ing during October and November of 1946. 

This is an appeal from an order of the Federal Communi¬ 
cations Commission dated January 10, 1948 (App. 46) pur¬ 
porting, after such consolidated hearing to which this ap¬ 
pellant was an adversary party and without prior notice to 
this appellant, to sever and finally grant the FM application 
of Richland, Incorporated without having first released a 
proposed decision containing adequate findings of fact and 
conclusions and affording the opportunity of filing excep¬ 
tions and having oral argument thereon as required by 
the Communications Act of 1934, as amended, and the Rules 
and Regulations of the Federal Communications Commis¬ 
sion (Communications Act of 1934, Secs. 309(a), 402(b), 
(c) & (e), 409(a), Suppl. 37, 39-41) (Rules and Regulations 
of the F. C. C. Secs. 1.851, 1.854, 1.856, Suppl. 44, 46). A 
Petition For Rehearing And Other Relief (App. 73) di¬ 
rected against the Commission’s Order of January 10, 1948 
was properly and timely filed by this appellant with the 
Federal Communications Commission (on February 3, 
1948) and, on March 12, 1948, the Commission, by Memo¬ 
randum Opinion and Order (App. 139) denied this Peti¬ 
tion. Notice of Appeal and Statement of Reasons Therefor 
(App. 2) were filed by this appellant with this Honorable 
Court on April 2, 1948. The Appeal herein is taken pursu¬ 
ant to the statutory provisions of Section 402(b) of the 
Communications Act of 1934, as amended (Suppl. 39). 

STATEMENT OF CASE. 

This appellant, the Mansfield Journal Company, a corpo¬ 
ration organized under the laws of the State of Ohio and 
Richland, Incorporated are applicants for construction per- 

i Stations referred to as AM stations in this brief are Amplitude Modula¬ 
tion or standard broadcast stations and stations referred to as FM stations 
are the new type Frequency Modulation stations. 
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mils to build Class B FM broadcast stations in the Mans¬ 
field, Ohio area. In this proceeding before the Federal 
Communications Commission originally there was a third 
applicant for the same FM facilities at Mansfield, Ohio, 
Unity Corporation, Inc., but upon its own request, the ap¬ 
plication of Unity Corporation, Inc. was dismissed and the 
construction permit granted to it was vacated by the Com¬ 
mission’s Order of June 16, 1948 (App. 180-181). 

The Commission, by Order of May 16,1946 (App. 7) had 
designated the three said applications for consolidated 
hearing. This order of designation recited, in substance, 
the fact that there were two Class B (then called metro¬ 
politan) FM channels available in the vicinity of Mansfield 
and there were three applicants for these facilities. The 
Commission’s order of consolidation also contained, inter 
alia, issues to determine the legal* technical, financial and 
other qualifications of the applicants and to determine, on 
a comparative basis which, if any, of the applications 
should be granted (FCC Order of May 16, 1946, Issues 1 
and 4, App. 7). A hearing was held before a duly desig¬ 
nated examiner of the Commission in October and Novem¬ 
ber of 1946 in which the parties participated as adversaries. 

On January 10, 1948 the Commission, contrary to the 
provisions of its own Order of May 16, 1946, designating 
these applications for consolidated hearing and without 
prior notice to this appellant of its intentions, issued a final 
order (App. 46) purporting to sever from this consolidated 
proceeding and finally grant the application of Richland, 
Incorporated and to sever the application of this appellant 
from the consolidated proceeding in which it had been 
heard. The Commission, in said order, stated that it had 
adopted a proposed decision that same day (App. 47) lookr 
ing to the denial of this appellant’s FM application. In 
this Order of January 10, 1948 the Commission, in sub¬ 
stance, stated that at the time of its order of designation 
(May 16, 1946) and at the time of the hearing (October 
and November, 1946), only two Class B FM channels were 
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assigned to the Mansfield area, but that since the close of 
the hearing, the Commission had reallocated Class B FM 
channels so that there were then (January 10, 1948) three 
such channels available “for allocation in Mansfield to the 
three applicants; and that, accordingly, there is now no 
need for comparative consideration of the applications 
herein. ...” The Commission’s order of January 10, 1948 
and the proposed decision of the same date, together, in 
effect, consolidated this appellant’s FM application with its 
AM application for a new standard broadcast station at 
Mansfield, Ohio, as well as the AM application of the Lorain 
Journal Company (under the same ownership as this ap¬ 
pellant, the Mansfield Journal Company) for a new AM 
station in Lorain, Ohio, and the AM application of Law¬ 
rence W. Harry for a new AM station at Fostoria, Ohio. 
None of these AM applicants was a party to the proceeding 
involving this appellant’s FM application nor were the FM 
applicants parties to the proceeding involving the above 
AM applications. 

The Commission’s Order of January 10, 1948 also pur¬ 
ported to sever from this consolidated proceeding the appli¬ 
cation of Unity Corporation, Inc. and continue it in a hear¬ 
ing status to be considered separately from the other ap¬ 
plications with which it was heard (App. 47, 48). Since 
the application of Unity Corporation, Inc., after a grant, 
was later dismissed upon its own request, the Commission’s 
action with respect to Unity Corporation, Inc. is now moot 
and is not further considered in this brief. 

The procedure described above and employed by the 
Commission in this case was in no way contemplated by 
the provisions of the Commission’s Order designating 
these applications for hearing, it was contrary to the Rules 
and Regulations of the Commission (Secs. 1.851, 1.854, 
1.856, Suppl. 44, 46) and contrary to the statutory provi¬ 
sions of the Communications Act of 1934, as amended (Secs. 
309(a), 402(b), (c) & (e), 409(a), Suppl. 37, 39-41). 
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Furthermore, the Commission’s Order of January 10, 
1948 purported to be a final order after a consolidated and 
adversary hearing granting the FM application of Rich¬ 
land, Incorporated, yet it contained no findings of fact and 
conclusions. Hence this appellant was deprived of its right 
to file exceptions and to have oral argument as provided for 
by the Communications Act of 1934, as amended (Com¬ 
munications Act of 1934, Section 409(a), Suppl. 41). Fur¬ 
ther, this appellant was deprived of the right of oral 
argument on the circumvention of the legally established 
procedure as specifically requested in appellant’s Petition 
For Rehearing And Other Relief directed against the Com¬ 
mission’s Order of January 10, 1948 (App. 73, 74, 82). 
These illegal acts on the part of the Commission which cir¬ 
cumvent the legally established procedure as contemplated 
by the applicable statutes and regulations aforesaid deprive 
this appellant of its constitutional right of due process of 
law and of equal protection of the law. 

This appellant, having exhausted its administrative rem¬ 
edies before the Commission, filed its Notice of Appeal with 
this Honorable Court on April 2, 1948 (App. 2). 

On April 27,1948 this appellant filed with this Honorable 
Court a Petition For Stay Order requesting that the effec¬ 
tiveness of the Commission’s Order of January 10, 1948 
be stayed. On May 3, 1948 the Commission filed a Motion 
To Dismiss this appellant’s Notice of Appeal and Opposi¬ 
tion to appellant’s Petition For Stay Order. This Honor¬ 
able Court, on July 17, 1948, ordered that appellant’s Peti¬ 
tion For Stay Order be denied and on August 2, 1948 ap¬ 
pellant properly and timely filed a Petition For Rehearing 
on the denial of its Petition For Stay Order, which Petition 
is still pending before this Honorable Court. Also, on July 
17, 1948, this Honorable Court ordered that its action on 
the Commission’s Motion To Dismiss appellant’s Appeal 
be postponed and the Motion set for hearing when the Ap¬ 
peal herein is heard. 
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STATUTE AND REGULATIONS INVOLVED. 

The Statute involved in this Appeal is the Communica¬ 
tions Act of 1934, as amended (48 Stat. 1064; 47 U. S. C.) 
and the pertinent excerpts concerned are set forth in the 
Supplement to this Brief, pages 37 to 41. Also involved 
in this Appeal are the Rules and Regulations of the Fed¬ 
eral Communications Commission, pertinent excerpts of 
which are found on pages 42 through 48 of the Supplement 
hereto. 


STATEMENT OF POINTS. 

1. The Commission’s Order of January 10,1948 deprives 
this appellant of its right to a full and fair hearing. 

2. The Commission, by its Order of January 10, 1948 
employed an illegal procedure (1) contrary to its own rules 
and regulations, (2) in violation of the Communications 
Act of 1934, as amended, and (3) not in accordance with 
the established legally recognized procedure. 

3. The Commission’s Order of January 10, 1948 pur¬ 
porting to finally grant the application of Richland, Incor¬ 
porated after a consolidated adversary hearing, did not 
contain any findings of fact and conclusions supported by 
the weight of substantial evidence as shown by the record 
of this proceeding. 

4. As a result of the Commission’s Order of January 10, 
1948 the public interest has been adversely affected because 
this purported final order, being devoid of adequate find¬ 
ings of fact and legally supported conclusions, fails to show 
that there has been a factual determination of how the 
grant of the Richland, Incorporated application will serve 
the public interest, convenience and necessity. 

5. As a result of the Commission’s Order of January 
10, 1948, this appellant is aggrieved and its interests have 
been adversely affected. 
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THE QUESTIONS PRESENTED. 

Tlie fundamental questions of law presented to tliis Hon¬ 
orably Court by this appeal are as follows: 

(1) Has the Commission followed a legal procedure and 
afforded this appellant its right to equal treatment and 
protection under the law and to due process of law? 

(2) Is the Commission’s Order of January 10, 1948 a 
valid Order? 

(3) Does the Commission’s Order of January 10, 1948 
aggrieve or adversely affect the public interest? 

(4) Does the Commission’s Order of January 10, 1948 
aggrieve or adversely affect the interests of this appellant? 

None of the above questions would have arisen had the 
Commission followed the normally established legal pro¬ 
cedure instead of issuing the Order of January 10, 1948 as 
herein attacked. The normal legally established procedure 
contemplated the issuance of a proposed decision by t;he 
Commission and affording all parties the opportunity to 
except thereto, file briefs and have oral argument before 
the Commission issues its final order. 

The position of this appellant with relation to the funda¬ 
mental questions of law presented in this proceeding is set 
forth briefly in the following paragraphs. 

The Order of the Commission dated January 10, 1948 
purporting to be a final order granting the application of 
Richland, Incorporated and severing appellant’s applica¬ 
tion for separate consideration was the first order issued 
by the Commission after the consolidated hearing which 
was participated in by these adversary parties. Contrary 
to the statutory provisions and its own Rules and Regula¬ 
tions the Commission issued this purported final order 
without releasing a proposed decision containing adequate 
findings of fact and conclusions. This circumvention of the 
procedure contemplated by the Communications Act of 
1934 (Secs. 309(a), 402(b) (c) (e), 409(a) and the Rules and 
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Regulations of the Commission (Secs. 1.851, 1.854, 1.856) 
deprives this appellant of its statutory right to file excep¬ 
tions to a proposed decision, the right to file a brief in 
support thereof and to have oral argument before the Com¬ 
mission thereon. It is appellant’s contention, therefore, 
that the Commission, by this Order of January 10,1948, has 
employed an illegal procedure in direct violation of the 
provisions of its own Rules and the Communications Act 
of 1934. 

This appellant also contends that it has been prejudici¬ 
ally discriminated against because it is entitled to receive 
final comparative consideration with the other party to 
the proceeding before a final grant of any of these applica¬ 
tions by the Commission. 

Under the issues of the Commission’s Order of designa¬ 
tion of May 16, 1946, this appellant and Richland, Incor¬ 
porated were designated parties to the proceeding. Dur¬ 
ing the course of the hearing this appellant and Richland, 
Incorporated established their respective adversary posi¬ 
tions by each attacking the qualifications of the other (App. 
8, 9-31, 37-38, 39-40, 40-41). The illegal procedure em¬ 
ployed by the Commission in its Order of January 10, 1948 
deprives this appellant of its right to maintain the ad¬ 
versary position which it established during the course of 
the hearing with respect to Richland, Incorporated. Fur¬ 
ther, the Commission’s Order of January 10, 1948 deprives 
this appellant of its right to fully defend itself from the 
attacks made upon it by Richland, Incorporated. 

The Commission’s failure to release a proposed decision 
containing conclusions supported by adequate findings of 
fact, deprives this appellant of its right to be advised of 
what evidence on which the Commission relied in making 
its purported final decision of January 10, 1948 with re¬ 
spect to Richland, Incorporated. It is impossible for this 
appellant to know the nature of the evidence relied upon 
by the Commission, the sufficiency thereof and whether such 
evidence was substantial, unsubstantial, admissible or in¬ 
admissible. (App. 30-34 & 46). 
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Tlie Commission’s Order of January 10,1948 purporting 
to grant the application of Richland, Incorporated after a 
consolidated hearing is illegal also because there are no 
findings of fact predicated upon the weight of substantial 
evidence to support the Commission’s statement “that the 
public interest would be served by a grant of this (Rich¬ 
land, Incorporated) application” (App. 47). 

SUMMARY OF ARGUMENT. 

1. The Commission, after a consolidated adversary hear¬ 
ing purports to grant the application of Richland, Incor¬ 
porated and sever for separate consideration appellant’s 
application. This order is (1) legally deficient in that it 
contains no proper and adequate findings of fact, (2) it 
circumvents the normally established legal procedure pro¬ 
vided for by the Rules and Regulations of the Commission, 
(3) it ignores this appellant’s procedural rights under the 
provisions of the Communications Act of 1934, (4) it de¬ 
prives this appellant of its right to a full and fair hearing, 
and (5) hence appellant has not been afforded equal pro¬ 
tection of law or its right to due process of law. 

2. The Commission’s order of January 10, 1948 is in¬ 
valid because it purports to be a final order after a con¬ 
solidated adversary hearing before a duly appointed Ex¬ 
aminer of the Commission, yet it contains no statement of 
the grounds upon which it is predicated, and it is com¬ 
pletely devoid of proper findings of the basic facts neces¬ 
sary to support adequate legal conclusions. This order of 
the Commission, contrary to the decisions of this Honor¬ 
able Court and the requirements of the Communications 
Act, completely fails to spell out and state how, from the 
evidence in the record of this case, the grant of the Rich¬ 
land, Incorporated application will serve the public inter¬ 
est. This appellant through the testimony introduced by 
it, raised serious questions concerning the qualifications of 
Richland, Incorporated to operate the proposed station in 
the public interest. The Commission’s purported final de- 



10 


cision has ignored this evidence and deprived this appellant 
of the right to know what consideration, if any, was given 
thereto. Further, this Commission order of January 10, 
1948 contains no adequate findings on the designated issues 
of this consolidated proceeding. Therefore, without ade¬ 
quate findings of fact neither this Honorable Court nor this 
appellant are apprised of the factual basis for the Commis¬ 
sion’s decision. 

3. The Rules and Regulations of the Commission pro¬ 
vide that after a consolidated hearing before an examiner 
proposed findings shall be issued which afford the parties 
to the proceeding the opportunity to file exceptions and 
have oral argument thereon, after which the Commission 
will issue its final decision which affords the parties the 
right to file a petition for rehearing. In the instant case, 
the Commission’s Order of January 10, 1948 purporting to 
finally grant the application of Richland, Incorporated, de¬ 
prives this appellant of its right under the Commission’s 
Rules to file exceptions and to have oral argument thereon 
before the Commission. 

4. Section 309(a) of the Communications Act provides 
that this appellant shall have “an opportunity to be heard 
under such Rules and Regulations as it [Commission] may 
prescribe”. Section 402(c) and 402(e) contemplate proper 
and adequate findings of fact supported by substantial evi¬ 
dence. Section 409(a) provides as follows: “In all cases 
heard by an Examiner the Commission shall hear oral 
arguments on the request of either party”. This case was 
heard by an examiner of the Commission; appellant has 
requested the right of oral argument on exceptions and on 
its Petition For Rehearing before final action and such re¬ 
quests have been denied. Section 409(a) does not delegate 
any discretion to the Commission to grant or deny oral 
argument. It is mandatory if requested by either party. 
The Commission’s Order of January 10, 1948, therefore, 
ignores all of these statutory provisions thereby depriving 
this appellant of its right to due process of law. 
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5. The Commission cannot arbitrarily ignore and circum¬ 
vent the statutory procedural rights by making available 
sufficient frequencies for each applicant subsequent to the 
conclusion of an adversary hearing. 

6. Contrary" to the decisions of the Supreme Court and 
the decisions of this Honorable Court, this appellant was 
at no time advised that the Commission intended to circum¬ 
vent its normally established legal procedure as provided 
for by its own Rules and Regulations; nor was this appel¬ 
lant at any time advised that the Commission intended to 
disregard the above statutory provisions of the Communi¬ 
cations Act. Furthermore, this appellant was afforded no 
opportunity to be heard upon the merits of the Commission 
employing this extra-legal procedure which deprives this 
appellant of its right to a full and fair hearing in accord¬ 
ance with due process of law. All of the above errors on 
the part of the Commission militate to the detriment of the 
public interest and by these errors this appellant is ag¬ 
grieved and its interests adversely affected. 

7. This appellant respectfully submits that in granting 
the Richland, Incorporated application in the manner de¬ 
scribed herein, the Commission disregarded, misinterpreted 
and arbitrarily misapplied the legislative provisons under 
which it operates and therefore the Commission’s Order of 
January 10,1948 should be set aside. 

ARGUMENT. 

Point No. 1. 

The Commission’s Order of January 10, 1948 Deprives This 
Appellant of Its Right to a Full and Fair Hearing. 

This appellant, in accordance with the Commission’s 
Order of May 16, 1946, participated in a consolidated hear¬ 
ing (App. 7). Appellant’s participation was in accordance 
with the issues of the order of designation. As it can be 
seen from the order of designation, there is no indication 
whatever that the Commission intended to consider these 
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applications separately or that the Commission intended to 
change the issues and circumvent the normally established 
legal procedure by granting the application of Richland, 
Incorporated without affording this appellant the pro¬ 
cedural rights provided for in the Rules and Regulations of 
the Commission and the Communications Act of 1934, as 
amended. 

Throughout the course of the entire proceeding, this ap¬ 
pellant believed, as it had the right so to do, that the ap¬ 
plications involved would be considered under the desig¬ 
nated issues and a proposed decision would issue from the 
Commission supported by adequate findings of fact and 
conclusions showing the result of the Commission’s deter¬ 
mination of the evidence and on a comparative basis which, 
if any, of the applications in the consolidated proceeding 
should be granted. As it can be seen and as has been 
pointed out heretofore, the Commission’s Order of Janu¬ 
ary 10, 1948 failed completely in these respects. 

The Commission’s Order of January 10, 1948, without 
notice to this appellant, changed the issues of this con¬ 
solidated proceeding and purportedly became a final order 
with respect to Richland, Incorporated without affording 
this appellant the procedural rights to which it was entitled 
under the Commission’s own Rules, the Communications 
Act of 1934, as amended, and in accordance with regularly 
established procedure. 

If this appellant had desired that these applications be 
severed from the consolidated proceeding in which they 
had been heard, it would have been necessary to file a peti¬ 
tion with the Commission for severance, with proper and 
timely service to all parties concerned. Then, all parties, 
including the Commission, would have been afforded an 
opportunity to file objections and to express their views 
thereon. No such notice or opportunity was afforded this 
appellant by the Commission of its intention to sever any 
application from the consolidated proceeding in which it 
had been heard and no opportunity was afforded this ap¬ 
pellant to be heard in this respect. 
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If this appellant had desired to change the issues of this 
consolidated proceeding it would have been necessary to file 
a motion in accordance with Section 1.389 of the Commis¬ 
sion’s Rules and Regulations (Suppl. 44). The Commis¬ 
sion, in the instant case, gave no notice of its intention to 
change the issues of the consolidated hearing on these ap¬ 
plications and no opportunity was afforded this appellant 
to be heard on such a change. 

Therefore, the Commission, by proceeding in such a man¬ 
ner, has deprived this appellant of its right to a full and 
fair hearing which embraces not only the right to present 
evidence but also the right to be fairly and timely advised 
of -what the Commission proposes. In this respect the 
Supreme Court of the United States in the case of Morgan 
et al. v. U. S., held that: 

“The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity 
to know the claims of the opposing party and to meet 
them. The right to submit argument implies that op¬ 
portunity; otherwise the right may be but a barren one. 
Those who are brought into contest with the Govern¬ 
ment in a quasijudicial proceeding aimed at the control 
of their activities are entitled to he fairly advised of 
what the Government proposes and to he heard upon 
its proposals before it issues its final command.” 
(Italics supplied). ( Morgan et al. v. U. S., 304 U. S. 1). 

In the case of Carter v. Kuhler, the Supreme Court of the 
United States, in speaking of the requisites of a full and 
fair hearing stated as follows: 

“Moreover, once a hearing has been ordered Sec. 75(s) 
(3) necessarily guarantees that it shall be a fair and 
full hearing. The basic elements of such a hearing in¬ 
clude the right of each party to be apprized of all the 
evidence upon which a factual adjudication rests, plus 
the right to examine or rebut all such evidence.” 
(i Carter v. Kuhler , 320 U. S. 243, 247; 64 S. Ct. l)j 

Likewise, Section 309(a) of the Communications Act of 
1934, in requiring that the Commission “shall afford such 
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an applicant an opportunity to be heard under such Rules 
and Regulations as it may prescribe” contemplated a full 
and fair hearing thereunder, and the failure to accord ap¬ 
pellant its full procedural rights in this case is a depriva¬ 
tion of such full and fair hearing and, in consequence, is a 
violation of this Section of the Communications Act. 

Measured by the standards set by the Supreme Court of 
the United States in the above cases, the Commission’s 
Order of January 10, 1948 purporting to finally grant the 
application of Richland, Incorporated, is legally deficient 
in the following respects: 

1. This appellant was at no time advised that the Com¬ 
mission intended to employ a procedure other than that 
provided for by its Rules and Regulations. 

2. This appellant was at no time prior to the Order of 
January 10, 1948, advised of the reason or basis for the 
Commission’s contemplated departure from its usual por- 
cedure. 

3. This appellant was afforded no opportunity to be 
heard on the Commission’s intention to circumvent its own 
procedural rules and at no time given the right “to ex¬ 
amine or to rebut” such a maneuver. 

4. This appellant was denied the right to argue these 
questions before the Commission when such argument was 
specifically requested in its Petition For Rehearing And 
Other Relief filed with the Commission on February 3,1948 
(App. 73, 74, 82). 

5. This appellant was denied the right of oral argument 
as guaranteed to it under the provisions of Section 409(a) 
of the Communications Act of 1934, as amended (Suppl. 41). 

Therefore, the Commission’s Order purporting to finally 
grant the application of Richland, Incorporated, being de¬ 
ficient from the standpoint of the rights of this appellant 
with respect to the legally required elements of a full and 
fair hearing, is not a valid order and should be set aside. 
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Point No. 2. 

The Commission, by Its Order of January 10, 1948, Em¬ 
ployed an Illegal Procedure (1) Contrary to Its Own 
Rules and Regulations, (2) in Violation of the Com¬ 
munications Act of 1934, as Amended, and (3) Not in 
Accordance With the Established Legally Recognized 
Procedure. 

The Commission’s circumvention of the established pro¬ 
cedure provided for by its own Rules and Regulations can 
be seen by comparing the effect of its Order of January 
10, 1048, with the provisions of its Rules governing hear¬ 
ings and decisions. 

Section 1.S51 (Suppl. 44) of the Commission’s Rules 
and Regulations provides that unless otherwise directed 
by the Commission, the presiding officer shall prepare a 
recommended decision which shall be made public and filed 
in the docket of the case simultaneously with the issuance 
of the Commission’s proposed decision. In the instant 
case, neither a recommended nor proposed decision w£s 
issued. Furthermore, there was no notice to this appellant 
that the Commission intended otherwise. 

The only provisions in the Commission’s Rules and Regu¬ 
lations for the issuance of a final decision in lieu of a pro¬ 
posed decision are contained in Sections 1.852 and 1.S53 
(Suppl. 45). In Section 1.852, it is provided that the Com¬ 
mission may omit the issuance of a proposed decision in rule 
making proceedings or in determining applications for 
initial licenses where it finds upon the record that due arid 
timely execution of its functions imperatively and unavoid¬ 
ably so require. In Section 1.853 there is the provision that 
all parties to the proceeding may stipulate to waive the 
requirement of a proposed decision by the presiding officer 
and the issuance of a proposed decision by the Commission. 
This appellant at no time entered into or was advised of 
any stipulation to waive the requirement of a decision either 
by the presiding officer or the issuance of a proposed de- 
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cision by tlie Commission and certainly no “due and timely 
execution of its functions imperatively and unavoidably’’ 
(Sec. 1.852, Suppl. 45) required the issuance of a final 
decision in lieu of a proposed decision with respect to 
Richland, Incorporated, since the Commission did not so 
state and waited over a year after the hearing to issue any 
type of a decision. 

Also, by the issuance of its final order of January 10, 
1948 purporting to grant the application of Richland, In¬ 
corporated, this appellant is deprived of its rights under 
Section 1.S54 of the Rules and Regulations of the Commis¬ 
sion (Suppl. 46). This Section provides that after a hear¬ 
ing and issuance of a proposed decision, the parties to the 
proceeding may file exceptions, a brief in support thereof 
and request oral argument thereon. Therefore, the Com¬ 
mission, in the instant case, has, by its departure from its 
own prescribed procedure, (1) denied this appellant the 
right to file exceptions to the grant of the Richland, Incor¬ 
porated application, (2) denied this appellant the right to 
file a brief in support of its exceptions, and (3) denied this 
appellant the right to have oral argument thereon. 

In consolidated proceedings before the Commission such 
as the one in which this appellant is involved, it can be 
seen from the foregoing, that the Rules of the Commission 
do not provide for a final order after a hearing, but con¬ 
template the procedure sought by this appellant, that is, 
after the hearing, the issuance of a proposed decision, the 
right to file exceptions to the proposed decision and the 
right to have oral argument thereon before a final decision 
(F. C. C. Rules 1.851,1.854,1.856, Suppl. 44-46). The Com¬ 
mission’s Rules specifically state, in Section 1.856, that 
after a hearing and “after a full opportunity has been af¬ 
forded all parties for the filing of exceptions, supporting 
statements, briefs, and for oral argument, as provided 
above, the Commission will issue its final decision”. (F. 
C. C. Rules, Section 1.856, Suppl. 46). The Commission’s 
Order of January 10, 1948 purported to finally grant the 
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application of Richland, Incorporated deprives this appel¬ 
lant of these procedural rights. 

The Commission’s Order of January 10, 1948 is in viola¬ 
tion of the statutory mandate of Section 409(a) of the Com¬ 
munications Act of 1934, as amended, (Suppl. 41). The last 
sentence of this Section is as follows: “In all cases heard 
by an examiner the Commission shall hear oral argument 
on the request of either party”. (47 USCA Sec. 409(a); 
Suppl. 41). When the Commission released its order of 
January 10, 1948 finally granting the application of Rich¬ 
land, Incorporated, a Petition For Rehearing And Other 
Relief was properly and timely filed with the Commission 
(App. 73). Because this appellant was not afforded oral 
argument on the Richland, Incorporated grant, oral argu¬ 
ment was specifially requested of the Commission on this 
Petition. This Petition For Rehearing, etc. pointed out 
with particularity the erroneous and illegal aspects of the 
Commission’s January 10, 1948 Order. Appellant’s Peti¬ 
tion For Rehearing And Other Relief was denied by the 
Commission on March 12, 1948 (App. 139-147). Therefore, 
it can be seen that the Commission not only denied this ap¬ 
pellant its statutory rights under Section 409(a) of the 
Communications Act, but after this error had been spe¬ 
cifically brought to the Commission’s attention by appel¬ 
lant’s Petition For Rehearing And Other Relief, the Com¬ 
mission continued to ignore its statutory obligation to this 
appellant and denied the Petition without argument 
thereon. 

The statutory mandate of the Communications Act of 
1934, as amended, charges the Commission with the duty to 
conduct its proceedings in such a manner as will best con¬ 
duce to the proper dispatch of business and to the ends of 
justice (Communications Act, Section 4(j), Suppl. 37). 
It has been held that the Commission is not, strictly, a 
court, but it has quasi judicial powers and its proceedings 
must satisfy “the pertinent demands of due process,” 
(Radio Commission v. Nelson Bros. Co., 289 U. S. 266, 276). 
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The due process clause of tlie Fifth Amendment to the Con¬ 
stitution of the United States provides that no person shall 
be deprived of life, liberty or property without due process 
of law. An essential element of due process is an oppor¬ 
tunity to be heard before the reaching of a judgment and 
this Honorable Court has held that where these various 
procedural rights have been denied a party, that party has 
likewise been denied due process of law ( L . B. Wilson, Inc. 
v. F. C. C., U. S. Court of Appeals for D. C., No. 9434, de¬ 
cided April 12, 1948). 

Under the statutory mandate of Section 309(a) of the 
Communications Act of 1934, this appellant, after its ap¬ 
plication has been designated for hearing, has the right to 
the procedure prescribed by the Rules and Regulations of 
the Commission. This Section of the Communications Act 
provides that after the Commission designates an applica¬ 
tion for hearing “it shall notify the applicant thereof, shall 
fix and give notice of a time and place for hearing thereon, 
and shall afford such applicant an opportunity to be heard 
under such Rules and Regulations as it may prescribe”. 
(Communications Act of 1934, Sec. 309(a), Suppl. 37). 
Here again it can be seen that the Commission’s order of 
January 10, 1948 circumvents its own Rules and Regula¬ 
tions, has violated Section 309(a) of the Communications 
Act of 1934 and in so doing, has deprived this appellant 
of its rights thereunder. 

Therefore, the Commission’s procedure in the instant 
case is illegal in that this appellant has been denied sub¬ 
stantial procedural rights given to it by the Rules and 
Regulations of the Commission, the Communications Act 
of 1934, as amended, the Courts decisions defining such 
rights, all of which is a violation of its right to due process 
of law under the Fifth Amendment to the Constitution of 
the United States. 
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Point No. 3. 

The Commission’s Order of January 10,1948 Purporting to 
Finally Grant the Application of Richland, Incorpo¬ 
rated After a Consolidated Adversary Hearing, Did 
Not Contain Any Findings of Fact and Conclusions 
Supported by the Weight of Substantial Evidence as 
Shown by the Record of This Proceeding. 

The Commission’s Order of May 16, 1946, designating 
these applications for hearing contained the following is¬ 
sues: 

“1. To determine the legal, technical, financial and 
other qualifications of the applicant to operate and 
construct the proposed station. 

“2. To obtain full information with respect to the na¬ 
ture and character of the proposed program service. 

“3. To determine the areas and populations which 
may be expected to receive service from the proposed 
station. 

“4. To determine, on a comparative basis which: if 
any, of the applications in this consolidated proceeding 
should be granted.” (App. 7, 8). 

The only comment made by the Commission in its order 
of January 10, 1948 concerning Issue No. 1 is as follows: 

“It Further Appearing, Upon consideration of the 
record made in this consolidated proceeding; that 
Richland, Incorporated is legally, technically, financi¬ 
ally and otherwise qualified to construct and operate 
its proposed station and that the public interest would 
be served by a grant of its application;” 

Such a statement cannot be recognized in law as adequate 
findings of fact. 

The Commission’s Order of Janury 10, 1948 contains no 
findings whatever concerning the nature and character of 
the proposed program service as called for by Issue No. 2. 

There are no findings whatever in the Commission’s Or¬ 
der of January 10, 1948 concerning the areas and popula- 
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tions which may be expected to receive service from the 
proposed station as called for by Issue No. 3. 

There arc no findings in the Commission’s Order of Jan¬ 
uary 10, 194S showing that on a comparative basis, the 
Richland, Incorporated application should be granted. 

It has been held by this Honorable Court that a decision 
of the Federal Communications Commission, in order to be 
valid, must be supported by adequate findings of fact. 

On this point this Honorable Court has said: 

“The requirement that courts, and commissions acting 
in a quasi-judicial capacity, shall make findings of fact, 
is a means provided by Congress for guaranteeing that 
eases shall be decided according to the evidence and the 
law, rather than arbitrarily or from extralegal con¬ 
siderations; and findings of fact serve the additional 
purpose, where provisions for review are made, of ap¬ 
prising the parties and the reviewing tribunal of the 
factual basis of the action of the court or commission, 
so that the parties and the reviewing tribunal may de¬ 
termine whether the case has been decided upon the 
evidence and the law or, on the contrary, upon arbi¬ 
trary or extralegal considerations. ... In the absence 
of findings of fact the reviewing tribunal can deter¬ 
mine neither of these things. The requirement of find¬ 
ings is thus far from a technicality. On the contrary, 
it is to insure against Star Chamber methods, to make 
certain that justice shall be administered according to 
facts and law. This is fully as important in respect of 
commissions as it is in respect of courts.” (Italics sup¬ 
plied). ( Saginaw Broadcasting Co. v. F. C. C., 96 Fed. 
2nd, 554: 68 App. D. C. 282, Certiorari Denied, 59 S. Ct. 
72, 305 U. S. 613). 

It has been held that a finding by the Federal Communi¬ 
cations Commission that there was a public need for a pro¬ 
posed radio station and that the public interest, conveni¬ 
ence and necessity would be served through the grant of 
the application was insufficient as a finding of fact to sup¬ 
port an order granting the application, since it would not 
indicate the basic facts upon which the Commission’s deter- 
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mination was based ( Tri-State Broadcasting Co., Inc. v. F. 
C. C., 96 Fed. 2nd, 564; 68 App. D. C. 292). 

Both Sections 402(c) and (e) of the Communications Act 
of 1934, require that a decision of the Commission to be 
valid, shall contain adequate findings of fact and conclu¬ 
sions supported by substantial evidence. Section 402(e) 
contemplates such adequate findings by the provision, 
“That the review by the Court shall be limited to questions 
of law and that findings of fact by the Commission, if sup¬ 
ported by substantial evidence, shall be conclusive unless 
it shall clearly appear that the findings of the Commission 
are arbitrary or capricious”. An adequate and full state¬ 
ment of facts and conclusions is required by Section 402(c) 
wherein it is provided that the Commission shall file with 
the Court “a full statement in writing of the facts and 
grounds for its decision as found and given by it. . . .” 
Therefore, it can be seen that the Commission has not com¬ 
plied with the statutory requirements of these two Sections 
of the Communications Act and furthermore it has failed 


to file with this Honorable Court a full statement in writing 
of the facts and grounds for its Decision of January 10, 
1948. (Communications Act, Secs. 402(c) & (e), Suppl. 
39-40). 

This Honorable Court has decided that “The Commis¬ 


sion is first, in the exercise of its primary jurisdiction to 
apply its expertise and make a ‘full statement in writing 
of the facts and grounds for its decision as found and given 
by it (Section 402(e))’ ” (Communications Act, Suppl. 40) 
( L. B. Wilson, Inc. v. F. C. C., supra). 
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Point No. 4. 

As a Result of the Commission’s Order of January 10,1948 
the Public Interest Has Been Adversely Affected Be¬ 
cause This Purported Final Order, Being Devoid of 
Adequate Findings of Fact and Legally Supported 
Conclusions, Fails to Show That There Has Been a 
Factual Determination of How the Grant of the Rich¬ 
land, Incorporated Application Will Serve the Public 
Interest, Convenience and Necessity. 

The duty of the Federal Communications Commission 
under the statutory mandate of the Communications Act is 
to protect and promote the public interest in broadcasting 
(L. B. Wilson, Inc . v. F. C. C., supra). In this particular 
case the Commission’s obligation is especially pertinent be¬ 
cause of the serious questions raised concerning the quali¬ 
fications of Richland, Incorporated to operate the proposed 
station in the public interest. These questions, as the rec¬ 
ord of this proceeding will show, arose from two sources, 
(1) the testimony introduced by this appellant tending to 
show that Richland, Incorporated was not qualified to oper¬ 
ate the proposed station in the public interest, and (2) a 
decision of the Federal Communications Commission con¬ 
cerning Richland, Incorporated {In re application of Rich¬ 
land, Inc. ( WMAN ), 10 F. C. C., 395, 396, Decided October 
2, 1944, App. 42-45). 

During the course of this adversary proceeding, this ap¬ 
pellant introduced testimony tending to show why the grant 
of the Richland, Incorporated application would not serve 
the public interest. This evidence, in part, consisted of the 
testimony of Mr. S. A. Horvitz, Publisher of the Mansfield 
Journal, wherein he testified why the Richland, Incorpo¬ 
rated station (WMAN) was not considered by this appel¬ 
lant to be a “legitimate” station and had been considered 
by the Mansfield Journal Company to be an “illegitimate” 
organization since its inception. (App., Pages 9, 10, 11, 14, 
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22, 26, 27). This appellant, through Mr. S. A. Horvitz* in¬ 
troduced the following testimony: 

“Mu. Koteen [Commission Attorney]: However, is it 
your feeling that despite the Commission’s attitude in 
the matter that anyone, not anyone but those who deal 
with the present radio station, are dealing with an 
illegitimate concern? ; 

Mr. S. A. ITorvitz: Yes, sir, and I am basing it on the 
records of the Commission. Those are the statements of 
the Commission itself, that they would be dealing—and 
when the Commission issues their Blue Book and issues 
rules and regulations and want an honest operator, 
they want proper representation of ownership, true 
and correct statements, and all that. 

I say the record of this Richland, Incorporated, the 
operators of WMAN, shows clearly that they are ille¬ 
gitimate; they were from the inception and they are 
today. 1 

The Presiding Officer: Now, your attitude and the 
attitude of the newspaper in the community towards 
the Station WMAN has been brought out and predi¬ 
cated upon what the Commission has revealed in its 
Decision? 

Mr. S. A. Horvitz: Yes, sir, and we knew before this 
thing, we knew before this investigation was held; we 
knew definitely, but we could not prove it, that these 
local stockholders were not the owners of it, but that 
Monroe Rubin in Cleveland was the owner, and we 
knew that they had received that under misrepresenta¬ 
tion, and we would not have anything to do with them 
in any way, shape or form, nor will we have anything 
to do with them today. 

The Presiding Officer: All I want to know specifi¬ 
cally is, based upon your attitude that the Station 
WMAN is illegitimate, what acts or actions have you 
or the newspaper taken which might be construed as 
harmful to or opposing the operating of this station in 
this community? 

Mr. S. A. Horvitz : We have totally disregarded them. 
We said we would have nothing to do with them. We 
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wouldn’t carry their log. We carry logs of other radio 
stations that are legitimate, but we wouldn’t carry 
their log; we wouldn’t carry their advertising any more 
than an illegitimate merchant. We have had cases that 
come up, if you will permit me to give an illustration. 
There used to be a man over here who used to have 
bankruptcy sales. We will not carry his advertising; 
we will not today carry advertising from anybody that 
we do not consider legitimate. We think too much of 
the newspaper business for that.” (App., Pages 26 
& 27). 

The foregoing testimony clearly raises questions regard¬ 
ing the qualifications of Richland, Incorporated to operate 
the proposed PM station in the public interest. The Com¬ 
mission, by its Order of January 10, 1948, has apparently 
disregarded all of such testimony because the order grant¬ 
ing the application of Richland, Incorporated contains no 
findings of fact indicating that this evidence was considered. 
To disregard this evidence and the other derogatory evi¬ 
dence contained in the record concerning Richland, Incor¬ 
porated such as the Commission’s Decision of October 2, 
1944, is error on the part of the Commission because it is 
the duty of the Commission to decide the case before it upon 
all of the evidence. The Commission is not at liberty to 
rely on the part of the evidence and put aside all other un¬ 
disputed evidence ( Peninsula (Sc Occidental Steamship Co. 
v. NLRB, 98 Fed. 2nd 411). 

The Commission itself, in its Decision after a hearing on 
the renewal of the Richland, Incorporated license (In re 
application of Richland, Inc. (WMAN) supra, App. 45), be¬ 
cause of false and misleading statements and representa¬ 
tions to the Commission made by certain former officers of 
Richland, Incorporated stated that “The information con¬ 
tained in this record will be noted for further consideration 
on any occasion when it may become necessary to examine 
into the qualifications of this applicant or any of the in¬ 
dividuals concerned in the proceedings which have been 
discussed.” (In re application of Richland, Incorporated, 
WMAN, supra). 
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The Commission’s Order of January 10, 1948 purporting 
to grant the application of Richland, Incorporated con¬ 
tains no statement or indication that the evidence intro¬ 
duced by this appellant concerning the qualifications of 
Richland, Incorporated had or had not been considered. 
Also, the Commission’s Order of January 10, 1948 fails to 
show what action, if any, the Commission took in carrying 
out the provisions of its own Order in the matter of the 
application of Richland, Incorporated, supra, where it, 
without qualifications, stated that the information con¬ 
tained in that record will be noted for further consideration 
on any occasion when it may be necessary to examine into 
the qualifications of Richland, Incorporated. 

The Commission’s Decision and Order of October 2, 1944 
(App. 42) contained the following statement by the Com¬ 
mission : 

“The Commission does not approve of the acts of 
Rubin in knowingly providing funds to enable an'ap¬ 
plicant corporation to make a showing of financial abil¬ 
ity which it did not in fact possess and it is not entirely 
satisfied with the explanations offered for his interest 
in the original financing of WMAN;...” (App. 44-45). 

From the foregoing it can be seen that the Commission 
was not entirely satisfied with the manner in which Mr. 
Rubin had participated in the initial financing of Richland, 
Incorporated. With this doubt clearly stated in the Com¬ 
mission’s Decision and Order, it would only seem reason¬ 
able that the Commission, in the discharge of its duty to 
protect the public interest, would endeavor to resolve such 
a doubt when the opportunity arose. Mr. Rubin (the presi¬ 
dent and principal stockholder of Richland, Inc., Suppl. 
42) as the record of this case will show (App. 34-36), took 
the stand and testified, yet not one single question was asked 
of Mr. Rubin by either the Commission’s examiner or the 
Commission’s attorney concerning any of the matters re¬ 
cited in the Commission’s Decision of October 2, 1944. 
Neither did Mr. Rubin deny or explain the charges hereto- 
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fore made. When the Commission, in the public interest 
states, in substance, that it has doubts concerning the quali¬ 
fications of an applicant or an individual and then upon the 
opportunity arising when those doubts may be resolved 
one way or the other, for the Commission, through its rep¬ 
resentatives, to fail to show any interest in such matters, is 
a failure of the Commission to properly exercise its duty 
in the public interest. 

From the foregoing it can be seen that serious questions 
have been raised as to the qualifications of Richland, Incor¬ 
porated upon which questions the Commission has issued 
no findings, yet it has purportedly issued a final order as of 
January 10, 1948 granting the Richland, Incorporated ap¬ 
plication. The Commission, therefore, has been derelict 
in its statutory obligation to protect the public interest by 
failing to issue proper findings of fact stating specifically 
how the public interest is to be served by the grant of the 
Richland, Incorporated application. 

The statement made by the Commission concerning the 
qualifications of Richland, Incorporated and which state¬ 
ment, it is assumed, purports to show that the public inter¬ 
est has been considered, is as follows: 

“It, Further Appearing, Upon consideration of the 
record made in this consolidated proceeding, that 
Richland, Incorporated is legally, technically, finan¬ 
cially and otherwise qualified to construct and operate 
its proposed station and that the public interest would 
be served by a grant of this application(App. 47). 

A Commission finding strikingly similar to the above 
quoted finding of the Commission in the instant case was 
before this Honorable Court in 1938. Regarding such a 
finding this Honorable Court at that time held as follows: 

“On the controlling issue of public need for an addi¬ 
tional station the Commission found ‘that there is a 
public need for said proposed station . . . that public, 
interest, convenience and necessity will be served 
through a grant of the application under considera- 
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tion’. This the appellant urges is insufficient as a find¬ 
ing of fact. In this the appellant is correct. . . . The 
findings above quoted are but findings in the language 
of the statute. We are unable to determine upon what 
facts and for what reasons the Commission regarded 
an additional station as necessary. We cannot review 
the evidence to determine whether or not there is sub¬ 
stantial support therein for findings not made.” (Tri- 
State B/cg Co., Inc. v. F. C. C., 96 F. 2nd, 564, 566; 6S 
App. D. C. 292). 

The above statement is not a proper finding and fails to 
meet the standard of adequate findings of fact as decided 
by the Supreme Court of the United States in the following 
cases: 

“Its (Interstate Commerce Commission) report does 
not disclose the basic facts on which it made the chal¬ 
lenged order. This Court will not search the record to 
ascertain whether, by use of what there may be found, 
general and ambiguous statements in the report in¬ 
tended to serve as findings may be construed by giving 
meaning sufficiently definite and certain to constitute 
a valid basis for the order. In the absence of a finding 
of essential basic facts , the order cannot be sustained.” 
(Italics supplied). 

( Atchison , T. <Sb S. F. Ry. Co. v. U. S., 295 U. S. 193, 
201, 202; 55 S. Ct. 748). 

The Supreme Court, on another occasion regarding an 
order of the Interstate Commerce Commission, found as 
follows: 

“The question is not merely one of the absence of 
elaboration or a suitably complete statement of the 
grounds of the Commission’s termination, * * * but of 
the lack of the basic or essential findings required to 
support the Commission’s order. In the absence of 
such findings, we are not called upon to examine the 
evidence in order to resolve opposing contentions as 
to what it shows or to spell out and state such conclu¬ 
sions of fact as it may permit. The Commission is the 
fact finding body , and the Court examines the evidence 
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not to make findings for the Commission, hut to ascer¬ 
tain whether its findings are properly supported * * *. 
(Italics supplied). 

“We conclude that the portion of the order of the Com¬ 
mission which is now under review, with respect to 
intra state rights, is not supported by the findings of 
the Commission and this part of the order must he set 
aside.” (Italics supplied). 

(State of Florida et al. v. TJ. S., 282 U. S. 194, 215). 

In the case of Beaumont S. L. <& W. Ry. Co. et al. v. U. S. 
(2S2 U. S. 74, 51 S. Ct. 1), the Supreme Court stated, con¬ 
cerning- an order of the Interstate Commerce Commission, 
as follows: 

“The Commission’s failure specifically to report the 
facts and give the reasons on which it concluded that, 
under the circumstance, the use of the average or group 
basis is justified, leaves the parties in doubt as to a 
matter essential to the case, and imposes unnecessary 
work upon the Courts called upon to consider the valid¬ 
ity of the order. Complete statements by the Commis¬ 
sion showing the grounds upon which its determina¬ 
tions rest are quite as necessary as are opinions of 
lower courts setting forth the reasons on which they 
based their decision in cases analogous to this.” (Italics 
supplied). 

(Beaumont S. L. & IF. Ry. Co., 282 U. S. 74, 86). 

In the case of Saginaw Broadcasting Co. v. F. C. C. (96 
Fed. 2nd, 554, 68 App. D. C., 282, Certiorari denied 59 S. Ct. 
72, 305 U. S. 613), the Supreme Court stated as follows: 

“These decisions show that a reviewing court cannot 
properly exercise its functions upon findings of the 
ultimate fact alone, but must require also findings of 
the basic facts which represent the aim of the adminis¬ 
trative body as to the meaning of the evidence and from 
which the ultimate facts flow. Such findings are, we 
think, just as necessary in cases involving the applica¬ 
tion of the statutory • criterion of public convenience, 
interest or necessity set up by the Communications Act, 
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as those in cases which, under the Interstate Commerce 
Act require the application of the standard of unjust 
discrimination or in those cases which, under state state 
public utilities statutes, require the application of the 
criterion of public convenience and necessity.” (Italics 
supplied). 

{Saginaw B/cg Co. v. F. C. C., 96 F. 2nd, 554, 561). 

Again, regarding inadequate findings, this Honorable 
Court has stated as follows: 

“It is not the duty of the Court to make findings for the 
Commission and when the Commission has failed in its 
duty to make such finding, it is impossible for the Court 
to review its conclusion. This too we regard as rever¬ 
sible error.” 

(Saginaw B/cg Co. v. F. C. C., supra). 

The Commission’s statement in its Order of January 10, 
1948 concerning public interest, is a mere conclusion which 
obviously does not meet the standards of adequate findings 
required to support a valid decision in keeping with the 
decisions of the Courts previously cited herein. Therefore, 
the Commission’s Order of January 10,1948 is invalid. Be¬ 
cause of the serious questions concerning the qualifications 
of Richland, Incorporated and the absence of adequate find¬ 
ings of fact supporting the purported grant of this applica¬ 
tion, the Commission’s order of January 10, 1948 militates 
to the detriment of the public interest because there has 
been no legal finding that the public interest will be served. 


Point No. 5. 


As a Result of the Commission’s Order of January 10,1948, 
This Appellant is Aggrieved and Its Interests Have 
Been Adversely Affected. 


The Commission’s Order of May 16,1946 (App. 7-8) and 
the issues set forth therein required the parties to this con¬ 
solidated hearing to take an adversary position with 


re¬ 


spect to each other by ordering that a comparative showing 
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be made on the part of each (FCC Order of May 16, 1946, 
Issue No. 4, App. 8). 

Under tlie designated issues of this consolidated proceed¬ 
ing this appellant attacked the qualifications of Richland, 
Incorporated and Richland, Incorporated, through the tes¬ 
timony by an officer, an employee and others, attacked the 
qualifications of this appellant (App. 8, 9-31, 37-38, 39-40, 
40-41). In all respects, this consolidated proceeding was 
one of a highly adversary nature. 

Under the Commission’s Order of Designation and as a 
result of the adversary position established and maintained 
by the parties to this consolidated proceeding, certain pro¬ 
cedural rights had accrued to this appellant, namely 

1. This appellant had the right to have the consolidated 
status of the proceeding maintained until final disposition 
according to legally established procedures. 

2. This appellant had the right to a valid determination 
on a comparative basis, as to which, if any of the applica¬ 
tions in the consolidated proceeding should be granted. 

3. If the Commission intended to change the consolidated 
status of the proceeding, this appellant was entitled to 
proper and timely notice thereof. 

4. After proper and timely notice of the Commission’s 
intention to change the consolidated status of the proceed¬ 
ing, this appellant was entitled to be heard thereon. 

5. As the result of this appellant’s attack upon the quali¬ 
fications of Richland, Incorporated, this appellant was en¬ 
titled to the right to a determination by the Commission 
thereon. 

6. As the result of this consolidated adversary proceed¬ 
ing, this appellant was entitled to the right of equal pro¬ 
cedural treatment by the Commission. 

7. After such a consolidated adversary proceeding this 
appellant was entitled to a proposed decision containing 
proper and adequate findings of fact from which appropri¬ 
ate conclusions would logically flow. (See Point No. 3 
herein, Page 19). 
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This appellant’s position is that the Commission, after a 
consolidated hearing, did not follow a lawful procedure but 
circumvented the normally established legal procedure 
when it issued its Order of January 10, 1948 purporting to 
sever and finally grant the application of Richland, Incor¬ 
porated thereby not affording this appellant its right of due 
process of law and this appellant is aggrieved and ad¬ 
versely affected thereby. Therefore, the questions pre¬ 
sented to this Honorable Court by this appeal deal with the 
procedure followed by the Commission. 

In considering the adverse affects upon the interests of 
this appellant, it must be borne in mind that in the instant 
case we are dealing with rights not as they existed at com¬ 
mon law but as thev exist and are administered under an 

* 

act of Congress ( Alabama Power Company et al. v. 1 clips, 
302 U. S. 464, 483, 484, 485; S. Ct. 300). Numerous acts of 
Congress which have established administrative agencies 
such as the Federal Communications Commission, have cre¬ 
ated rights and interests as to what administrative rem- 

j 

edies must first be exhausted before judicial review may 
be sought of the administrative action concerning them. 
(See The Chicago Junction Case, 264 U. S. 258, 266, 267, 
26S; 44 S. Ct. 300; Western Pacific Calif. Railroad Co. v. 
8. Pacific Co., 284, U. S., 47, 50, 51; 52 S. Ct. 56; Red River 
B/cg Co. v. F. C. C., 69 App. D. C. 1; 98 F. 2nd, 282, Cer¬ 
tiorari Denied 305, U. S. 625). It has been held that such 
rights as these administrative procedural requirements are 
none the less valuable from a practical point of view ( Frost 
v. Corp. Commission of Okla. et al.; 278 U. S. 515, 520, 521; 
49 S. Ct. 235; Tennessee Electric Power Co. v. TV A, 306 
U. S. 118, 137, 138). 

This Honorable Court, in the case of Yankee Network, 
Inc. v. F. C. C., (107 F. 2nd, 212; 71 App. D. C. 11) stated 
the more liberal rights afforded by this Section of the Com¬ 
munications Act when it held that “aggrieved persons” or 
“interested persons” within the statute are not limited to 
those whose applications have been denied or to those pos- 
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sessed of legal rights in accordance with common law. This 
Court stated in this case, that the remedy under Section 
402(b)(2) of the Act is statutory in character and is de¬ 
signed to protect rights and equities deriving from a statute 
in derogation of the common law. It can be seen that the 
test of appealable interest is not whether it is an interest 
arising under common law but whether it comes within the 
purview of this Section of the Communications Act. There¬ 
fore, in accordance with the provisions of Section 402(b) (2) 
of the Communications Act of 1934, as amended, (Suppl. 
39) this appellant is a party aggrieved and is adversely 
affected by the Commission’s Order of January 10, 1948 
purporting to sever and grant the application of Richland, 
Incorporated. 

In the Commission’s Order of January 10, 1948, it is 
stated, in substance, that because there are presently three 
FM channels allocated to Mansfield there is now no need for 
comparative consideration of the applications herein. This 
reason given by the Commission is no excuse for not afford¬ 
ing this appellant its procedural rights under the Com¬ 
munications Act (Secs. 309(a), 402(e) and 409(a) and equal 
protection of the law and due process of law. This appel¬ 
lant, as a party to a consolidated proceeding with Richland, 
Incorporated has the right to receive equal treatment and 
to be afforded due process of law regardless of the number 
of FM facilities now available in Mansfield, Ohio. The fact 
that there may be additional facilities available in Mans¬ 
field today can in no way change the adversary position 
established and maintained by this appellant and Richland, 
Incorporated in this consolidated proceeding. 

The fact that there may be more than one Class B FM 
channel now available at Mansfield is no guarantee that 
such number of frequencies will continue to be available 
since the Commission’s power to increase the number of 
frequencies likewise includes the power to decrease such 
number by reallocation to other cities or by other disposi¬ 
tion. In fact, on July 18, 1946 the Commission adopted a 



reservation plan while a hearing was in progress on numer- 
ous applications for Class B FM stations in the New York 
metropolitan area, which operated to reduce the number of 
frequencies available for assignment at that time to the 
applicants in such hearing. 1 (Hearing began on July 8,1946. 
See F. C. 0. Dockets 6013 ct seq.). Should the situation 
arise whereby there would be but one Class B FM channel 
allocated to Mansfield, appellant would be in the position 
of seeking a facility when one no longer existed should the 
Richland, Incorporated grant become a finality without 
comparative consideration between the two applications. 
Moreover, should an applicant from a community contigu¬ 
ous to the Mansfield area seek the allocation of one of: the 
channels presently assigned to Mansfield there would re¬ 
sult the necessity of appellant engaging in a lengthy pro¬ 
ceeding to insure the retention of such frequency in the 
Mansfield area. 

The Commission’s Order of January 10,1948 specifically 
assigns a channel to Richland, Incorporated (Channel No. 
291; App. 47). This appellant, as an applicant for an FM 
channel, sought a channel to be assigned by the Commis¬ 
sion as did Richland, Inc. Therefore, it had the right, just 
as much as Richland, Incorporated, to receive Channel No. 
291. The Commission’s Order of January 10,1498 purport¬ 
ing to grant and assign this channel to Richland, Incor¬ 
porated, definitely aggrieves this appellant and its inter¬ 
ests are adversely affected because obviously, that channel 
which was available for assignment to this appellant is no 
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FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 


Public Notice 
July 18, 1946 

RESERVATION OF CLASS B FM CHANNELS 


96012 


Following a public hearing held on July 12, 1946, the Federal Communica¬ 
tions Commission to-day announced the adoption of an order withholding for 
the period ending June 30, 1947, the assignment of one out of every five 
Class B channels which have been tentatively allocated for various areas 
throughout the United States. * * * 
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longer so available. Therefore, any reduction in the num¬ 
ber of channels to which this appellant has the right to be 
considered before a final determination of this consolidated 
proceeding with respect to all of the parties thereto, is a 
violation of due process of law which adversely affects its 
interests and by which it stands aggrieved. 

As it now stands, Richland, Incorporated, by the man¬ 
datory provisions of the construction permit issued to it 
by the Commission on January 29, 1948, is required under 
the Commission’s Rules, to complete the construction of 
its FM station within a specified time and upon compliance 
with the terms of this construction permit and the Rules 
and Regulations of the Commission, Richland, Incorpo¬ 
rated is entitled to receive a license for the station for which 
it has made application (FCC Rules and Regulations, Secs. 
1.314,1.317, 2.41, 2.42, 2.43, Suppl. 42, 47). 

As it has been held by this Honorable Court, a broadcast 
license confers a property right on its owner, although a 
limited and defeasible one. The Communications Act of 
1934, as amended, as this Honorable Court has said, among 
its purposes includes the protection and promotion of the 
public interest in broadcasting but also recognizes the pri¬ 
vate interests of licensees (L. B. Wilson, Inc. v. F. C. C. 
supra). The grant of a construction permit to one party 
after a consolidated adversary proceeding and without re¬ 
gard to the statutory mandate is an invasion of the right 
of the party denied to receive equal treatment under the 
law and to be accorded the procedural rights requisite to a 
full and fair hearing in accordance with due process of law. 

In the case of F. C. C. v. Sanders Brothers Radio Station 
(309 U. S. 470; 60 S. Ct. 693) the Supreme Court held that 
a person who would suffer economic injury has an appeal- 
able interest under Section 402(b)(2) of the Communica¬ 
tions Act of 1934. With regard to the economic interest 
involved in the instant case, Richland, Incorporated, by the 
consummation of the construction permit it now holds, be¬ 
comes the only FM broadcaster in the area of Mansfield, 
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Ohio and it will receive all of the commercial advantages 
accruing to the Station which first brings to its listeners 
this new and improved type of aural broadcasting. Let us 
assume, arguendo, that the Mansfield Journal Company 
may be ultimately successful in the prosecution of its ap¬ 
plication before the Commission and it receives its construc¬ 
tion permit a year after Richland, Incorporated has gone 
on the air. How can the Mansfield Journal Company be 
compensated for the damage it has suffered by not being 
given the right to build its FM station at the same time that 
right was erroneously granted to Richland, Incorporated? 

This appellant, at great expense, is being forced by the 
Commission to prosecute its application under an entirely 
different procedure from that permitted to be followed by 
Richland, Incorporated. This discriminatory procedure 
forced upon appellant by the Commission’s Order of Janu¬ 
ary 10, 1948 further aggrieves and adversely affects this 
appellant in an economic manner and denies it equal treat¬ 
ment and protection of the law, which procedure is, of 
course, illegal and invalid. i 

Therefore, in view of the foregoing, it is readily apparent 
that appellant is a person aggrieved and its interests are 
adversely affected within the meaning of Section 402(b) (2) 
of the Communications Act of 1934, as amended, and as such 
it has an appealable interest under the said statute. 

CONCLUSION. 

The Commission committed reversible error in failing to 
make basic and adequate findings of fact with respect to all 
of the issues in the Notice of hearing when it purportedly 
granted the application of Richland, Incorporated. Hav¬ 
ing failed to make these necessary findings of fact after an 
adversary hearing the Commission’s conclusion that a grant 
of the Richland, Incorporated application would serve the 
public interest, convenience and necessity is erroneous, ar¬ 
bitrary and capricious and consequently should be reversed. 

The Commission acted arbitrarily and capriciously and 
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in violation of the Communications Act of 1934, as amended, 
and its own Rules and Regulations in severing the applica¬ 
tions of appellant and Richland, Incorporated and in pur¬ 
porting to finally grant the Richland, Incorporated applica¬ 
tion after there had been an adversary and consolidated 
hearing without first issuing a proposed decision and afford¬ 
ing appellant the right of filing exceptions and having oral 
argument thereon. The circumvention of such procedural 
rights deprived appellant of a full and fair hearing, and 
constitutes a deprivation of equal protection of the law and 
of due process of law. Appellant in addition to being de¬ 
prived of its procedural rights by the illegal, erroneous, 
arbitrary and capricious action of the Commission has also 
been denied the opportunity to seek the Class B FM channel 
illegally assigned to Richland, Incorporated. Appellant 
therefore, is economically affected by the illegal and errone¬ 
ous grant of the Richland, Incorporated application and it 
is thereby aggrieved and its interests are adversely af¬ 
fected. 

Therefore, the decision and order of January 10, 1948 
of the Federal Communications Commission should be re¬ 
versed and the case remanded to the Commission with in¬ 
structions to grant appellant the procedural remedies ac¬ 
corded to it under the Communications Act of 1934, as 
amended, and the Commission’s Rules and Regulations, and 
such other relief as this Honorable Court may deem just 
and proper in the premises. 

Respectfully submitted, 

Geo. 0. Sutton, 

William Thomson, 

John H. Midlen, 

1038 National Press Bldg., 
Washington 4, D. C., 

Attorneys for Appellant. 
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SUPPLEMENT. 

Statutes Involved. 

Communications Act of 1934, as Amended (United States 

Code, Title 47). 

The sections of the Communications Act of 1934, as 
amended, which are pertinent to this appeal are: 

Section 4.(j)—The Commission may conduct its proceed¬ 
ings in such manner as will best conduce to the proper dis¬ 
patch of business and to the ends of justice. * # * 

Section 303.(f)—Make such regulations not inconsistent 
with law as it may deem necessary to prevent interference 
between stations and to carry out the provisions of this Act: 
Provided, however. That changes in the frequencies, au¬ 
thorized power, or in the times of operation of any station, 
shall not be made without the consent of the station licensee 
unless, after a public hearing, the Commission shall deter¬ 
mine that such changes will promote public convenience or 
interest or will serve public necessity, or the provisions of 
this Act will be more fully complied with; 

Section 303.(r)—Make such rules and regulations and 
prescribe such restrictions and conditions, not inconsistent 
with law, as may be necessary to carry out the provisions 
of this Act, or any international radio or wire communica¬ 
tions treaty or convention, or regulations annexed thereto, 
including any treaty or convention insofar as it relates to 
the use of radio, to which the United States is or may here¬ 
after become a party. 

Section 307.(b)—In considering applications for licenses, 
and modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several States and communi¬ 
ties as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

Section 309.(a)—If upon examination of any application 
for a station license or for the renewal or modification of a 
station license the Commission shall determine that public 
interest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, renewal, 
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or modification thereof in accordance with said finding. In 
the event the Commission upon examination of any such 
application does not reach such decision with respect 
thereto, it shall notify the applicant thereof, shall fix and 
give notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be heard un¬ 
der such rules and regulations as it may prescribe. 

Section 319.(a)—No license shall be issued under the au¬ 
thority of this Act for the operation of any station the con¬ 
struction of which is begun or is continued after this Act 
takes effect, unless a permit for its construction has been 
granted by the Commission upon written application there¬ 
for. The Commission may grant such permit if public con¬ 
venience, interest, or necessity will be served by the con¬ 
struction of the station. This application shall set forth 
such facts as the Commission by regulation may prescribe 
as to the citizenship, character, and the financial, technical, 
and other ability of the applicant to construct and operate 
the station, the ownership and location of the proposed sta¬ 
tion and of the station or stations with which it is proposed 
to communicate, the frequencies desired to be used, the 
hours of the day or other periods of time during which it is 
proposed to operate the station, the purpose for which the 
station is to be used, the type of transmitting apparatus to 
be used, the power to be used, the date upon which the sta¬ 
tion is expected to be completed and in operation, and such 
other information as the Commission may require. Such 
application shall be signed by the applicant under oath or 
affirmation. 

Section 319.(b)—Such permit for construction shall show 
specifically the earliest and latest dates between which the 
actual operation of such station is expected to begin, and 
shall provide that said permit will be automatiealy forfeited 
if the station is not ready for operation within the time 
specified or within such further time as the Commission 
may allow, unless prevented by causes not under the control 
of the grantee. The rights under any such permit shall not 
be assigned or otherwise transferred to any person without 
the approval of the Commission. A permit for construction 
shall not be required for Government stations, amateur sta¬ 
tions, or stations upon mobile vessels, railroad rolling stock, 
or aircraft. Upon the completion of any station for the 
construction or continued construction of which a permit 
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has been granted, and upon it being made to appear to the 
Commission that all the terms, conditions, and obligations 
set forth in the application and permit have been fully met, 
and that no cause or circumstance arising or first coming to 
the knowledge of the Commission since the granting of the 
permit would, in the judgment of the Commission, make 
the operation of such station against the public interest, 
the Commission shall issue a license to the lawful holder of 
said permit for the operation of said station. Said license 
shall conform generally to the terms of said permit. 

Section 402.(b)—An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commission to 
the Court of Appeals of the District of Columbia in any of 
the following cases: 

(1) By any applicant for a construction permit for a 
radio station, or for a radio station license, or for 
renewal of an existing radio station license, or for 
modification of an existing radio station license, 
whose application is refused by the Commission. 

(2) By any other person aggrieved or whose interests 
arc adversely affected by any decision of the Coin- 
mission granting or refusing any such application. 

(3) By any radio operator whose license has been sus¬ 
pended by the Commission. 

(e) Such appeal shall be taken by filing with said court 
within twenty days after the decision complained of is 
effective, notice in writing of said appeal and a statement 
of the reasons therefor, together with proof of service of a 
true copy of said notice and'statement upon the Commis¬ 
sion. Unless a later date is specified by the Commission as 
part of its decision, the decision complained of shall be con¬ 
sidered to be effective as of the date on which public an¬ 
nouncement of the decision is made at the office of the Com¬ 
mission in the city of Washington. The Commission shall 
thereupon immediately, and in any event not later than five 
days from the date of such service upon it, mail or other¬ 
wise deliver a copy of said notice of appeal to each person 
shown by the records of the Commission to be interested in 
such appeal and to have a right to intervene therein under 
the provisions of this section, and shall at all times there¬ 
after permit any such person to inspect and make copies of 
the appellant’s statement of reasons for said appeal at the 
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office of the Commission in the city of Washington. Within 
thirty clays after the filing of said appeal the Commission 
shall file with the court the originals or certified copies of 
all papers and evidence presented to it upon the application 
or order involved, and also a like copy of its decision 
thereon, and shall within thirty days thereafter file a full 
statement in writing of the facts and grounds for its de¬ 
cision as found and given by it, and a list of all interested 
persons to whom it has mailed or otherwise delivered a 
copy of said notice of appeal. 

(d) Within thirty days after the filing of said appeal any 
interested person may intervene and participate in the pro¬ 
ceedings had upon said appeal by filing with the court a 
notice of intention to intervene and a verified statement 
showing the nature of the interest of such party, together 
with proof of service of true copies of said notice and state¬ 
ment, both upon appellant and upon the Commission. Any 
person who would be aggrieved or whose interests would be 
adversely affected by a reversal or modification of the de¬ 
cision of the Commission complained of shall be considered 
an interested party. 

(e) At the earliest convenient time the court shall hear 
and determine the appeal upon the record before it, and 
shall have power, upon such record, to enter a judgment 
affirming or reversing the decision of the Commission, and 
in event the court shall render a decision and enter an order 
reversing the decision of the Commission, it shall remand 
the case to the Commission to carry out the judgment of the 
court: Provided , however. That the review by the court 
shall be limited to questions of law and that findings of fact 
by the Commission, if supported by substantial evidence, 
shall be conclusive unless it shall clearly appear that the 
findings of the Commission are arbitrary or capricious. The 
court’s judgment shall be final, subject, however, to review 
by the Supreme Court of the United States upon writ of 
certiorari on petition therefor under Section 240 of the Judi¬ 
cial Code, as amended, by appellant, by the Commission, or 
by any interested party intervening in the appeal. 

Section 405.—After a decision, order, or requirement has 
been made by the Commission in any proceeding, any party 
thereto may at any time make application for rehearing of 
the same, or any matter determined therein, and it shall be 
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lawful for the Commission in its discretion to grant such a 
rehearing if sufficient reason therefor be made to appear: 
Provided, however, That in the case of a decision, order, or 
requirement made under Title III, the time within which 
application for rehearing may be made shall be limited to 
twenty days after the effective date thereof, and such appli¬ 
cation may be made by any party or any person aggrieved 
or whose interests are adversely affected thereby. Appli¬ 
cations for rehearing shall be governed by such general 
rules as the Commission may establish. No such applica¬ 
tion shall excuse any person from complying with or obey¬ 
ing any decision, order, or requirement of the Commission, 
or operate in any manner to stay or postpone the enforce¬ 
ment thereof, without the special order of the Commission. 
In case a rehearing is granted, the proceedings thereupon 
shall conform as nearly as may be to the proceedings in an 
original hearing, except as the Commission may otherwise 
direct; and if, in its judgment, after such rehearing and the 
consideration of all facts, including those arising since the 
former hearing, it shall appear that the original decision, 
order, or requirement is in any respect unjust or unwar¬ 
ranted, the Commission may reverse, change, or modify the 
same accordingly. Any decision, order or requirement 
made after such rehearing, reversing, changing, or modify¬ 
ing the original determination, shall be subject to the same 
provisions as an original order. 

Section 409.(a)—Any member or examiner of the Com¬ 
mission, or the director of any division, when duly desig¬ 
nated by the Commission for such purpose, may hold hear¬ 
ings, sign and issue subpenas, administer oaths, examine 
witnesses, and receive evidence at any place in the United 
States designated by the Commission; except that in the 
administration of Title III an examiner may not be author¬ 
ized to exercise such powers with respect to a matter in¬ 
volving (1) a change of policy by the Commission, (2) the 
revocation of a station license, (3) new devices or develop¬ 
ments in radio, or (4) a new kind of use of frequencies.: In 
all cases heard by an examiner the Commission shall hear 
oral arguments on request of either party. 
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Rules and Regulations of the Federal Communications 

Commission. 

The sections of the Rules and Regulations of the Fed¬ 
eral Communications Commission which are pertinent to 
this appeal are: 

Section 1.314. Application for Extension of Construc¬ 
tion Permit; Broadcast and Nonbroadcast. 

(a) A construction permit shall be automatically for¬ 
feited if the station is not ready for operation within the 
time specified therein or within such further time as the 
Commission may have allowed for completion, and a nota¬ 
tion of the forfeiture of any construction permit under this 
provision will be placed in the records of the Commission 
as of the expiration date. 

Section 1.317. Application for License Folloiving Con¬ 
struction Permit. 

(a) In all cases where a construction permit is required 
for the construction of a station, the application for station 
license (or for station license or modification thereof, if 
for station other than broadcast) shall be filed by permittee 
prior to service or program tests. 

Section 1.387. Procedure When Case is Designated for 
Hearing. 

(a) When an application has been designated for hear¬ 
ing, the Secretary of the Commission will mail a written 
notice to the applicant setting forth the action of the Com¬ 
mission designating the application for hearing, together 
with such statement of the Commission’s reasons therefor 
as shall be appropriate to the nature of the application. 
In addition, notice of hearing involving matters under part 
I of title III of the act will be given by publishing the 
notice of hearing in the Federal Register. The Commission 
w T ill attempt, w r hen possible, to give at least 30 days ad¬ 
vance notice of a hearing. In order to avail himself of the 
opportunity to be heard, the applicant, in person or by his 
attorney, shall, within 15 days of the mailing of the notice 
of designation for hearing by the Secretary, file with the 
Commission, in triplicate, a written appearance stating that 
he will appear and present evidence on the issues specified 


43 


in the statement of reasons furnished by the Commission 
on such date as may be fixed for the hearing. In cases 
involving applications for facilities other than AM broad¬ 
cast, FM broadcast, international broadcast, or television, 
the applicant shall submit with his appearance an addi¬ 
tional copy of his application and supporting documents. 

(b) The Commission will on its own motion name as 
parties to the hearing: 

(1) Any existing licensee or holder of an outstanding 
construction permit who, if the application were granted, 
would suffer electrical interference within his normally pro¬ 
tected contour as prescribed by the Commission’s Rules 
and Regulations. 

(2) Any existing licensee or holder of an outstanding 
construction permit whose license or construction permit 
would have to be modified or revoked, or whose application 
for renewal of license would have to be denied, if the appli¬ 
cation in question were granted. 

(3) Any person who, prior to the time the application in 
question was designated for hearing, had filed with the 
Commission a mutually exclusive application. Any person 
filing an application that is mutually exclusive with another 
application or applications already designated for hearing 
will be consolidated for hearing with such other application 
or applications only if the application in question is filed at 
least 20 days before the date on which the hearing on the 
prior application or applications is scheduled. If the sched¬ 
ule date is changed, the date last set shall govern in deter¬ 
mining the timeliness of an application for purposes of this 
subsection. If the application is filed after the 20-day 
period, it will be dismissed without prejudice and will be 
eligible for refiling only after a decision is rendered by the 
Commission with respect to the application or applications 
designated for hearing or such applications are withdrawn 
or dismissed. 

(4) In order to avail himself of the opportunity to be 
heard, any person named as a party pursuant to this sub¬ 
section shall, within 15 days of the mailing of the notice of 
his designation as a party, file with the Commission, in 
person or by attorney, a written appearance in triplicate, 
stating that he will appear and present evidence on the 
issues specified in the notice of hearing. 
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Section 1 . 389 . Motions to Enlarge or Change the Issiies. 

Motions to enlarge or change the issues may be filed by 
any party to a hearing. Such motions must be filed with 
the Commission not later than 15 days after the issues in 
the hearing have first been published in the Federal Reg¬ 
ister. Any person desiring to file a motion to enlarge or 
change the issues after the expiration of such 15 days must 
set forth the reason why it was not possible to file the peti¬ 
tion within the prescribed 15 days. Unless good cause is 
shown for delay in filing, the motion will not be granted. 

Section 1 . 851 . Initial, Recommended and Proposed 
Decisions. 

(a) In rule making and in all cases of hearings on appli¬ 
cations for initial licenses the presiding officer shall not 
prepare any decision but shall certify the entire record to 
the Commission for decision. 

(b) In all other cases the order or notice containing the 
date and place of hearing shall specify whether the presid¬ 
ing officer shall prepare an initial decision as provided for 
in subsection (c) herein, or a recommended decision as pro¬ 
vided for in subsection (d) herein. 

(c) In all cases where the Commission’s initial decision 
is prepared by the presiding officer pursuant to an order or 
notice of the Commission, such decision shall contain find¬ 
ings of fact and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law or discre¬ 
tion presented on the record; and the appropriate rule, 
order, sanction, relief, or denial thereof. The initial deci¬ 
sion shall show the ruling of the presiding officer upon each 
relevant and material finding and conclusion proposed by 
the parties. Whenever the Commission’s initial decision 
is prepared by the presiding officer no proposed decision 
will be issued by the Commission. 

(d) In cases where a recommended decision is prepared 
by the presiding officer pursuant to an order or notice of 
the Commission, such decision shall contain findings of fact, 
conclusions, and the reasons or basis therefor, upon all the 
material issues of fact, law or discretion presented on the 
record; the appropriate rule, order, sanction, relief, or 
denials thereof; and recommendations as to what disposi¬ 
tion of the case should be made. The recommended decision 
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shall be transmitted to the Commission and shall not be 
made public until further action by the Commission. After 
such transmission the case shall be transferred to the Com¬ 
mission and the presiding officer’s jurisdiction over the 
proceedings shall cease. 

(e) In all cases where a recommended decision is pre¬ 
pared by the presiding officer (or where no decision is pre¬ 
pared by a presiding officer), the Commission will issue a 
proposed decision containing its proposed findings and con¬ 
clusions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law or discretion presented on 
the record; and the appropriate rule, order, sanction, relief, 
or denial thereof. If a recommended decision has been pre¬ 
pared by the presiding officer, the Commission will append 
it to its proposed decision and issue both simultaneously. 
Such proposed decision will show the ruling of the Com¬ 
mission upon each relevant and material finding and con¬ 
clusion proposed by the parties. 

(f) The failure to file an objection to the procedure pro¬ 
vided for in this section 1.851 at least 3 days prior to the 
date set for hearing shall be deemed a waiver thereof by the 
parties to the proceeding. 

Section 1.852. Final Decision in Lieu of Proposed 
Decision. 

In rule making or in determining applications for initial 
licenses the Commission may omit the issuance of a pro¬ 
posed decision where it find upon the record that due and 
timely execution of it functions imperatively and unavoid¬ 
ably so requires. 

Section 1.853. Waiver of Decisions. 

Within 20 days after the close of a hearing all the parties 
to the proceeding may stipulate to waive the requirement 
that the presiding officer prepare any decision, or that the 
Commission issue a proposed decision, and may request that 
the Commission issue a final order in the case with or with¬ 
out findings of fact and conclusions. If, in the discretion 
of the Commission, such stipulation and request will best 
conduce to the proper dispatch of business and to the ends 
of justice, it will comply with the request of the parties. I 
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Section 1.854. Exceptions: Briefs, Requests for Oral 
Argument. 

(a) Within 20 days from the date of issuance of the Com¬ 
mission’s initial decision by the presiding officer, or the 
Commission’s proposed decision (and appended recom¬ 
mended decision, if any) the parties to the proceeding, and 
the general counsel of the Commission, may file a statement 
in writing setting forth such exceptions to said decisions or 
to any part of the record or proceeding (including rulings 
upon all motions or objections) as they rely upon. The 
exceptions shall point out with particularity alleged errors 
in the decisions and shall contain specific reference to the 
page of the transcript of hearing or exhibit on which the 
exception is based. Objections to the decisions not saved 
by exception filed pursuant to his rule will be deemed to 
have been abandoned and may be disregarded. 

(b) Any party and the general counsel of the Commission 
may, within the same 20 days, file a statement in support of 
any decision. All such statements shall be similar in con¬ 
tent and form to a statement of exceptions. 

(c) All exceptions and supporting statements shall be 
accompanied by a brief in support thereof, and may contain 
a request for oral argument before the Commission. Within 
10 days after the filing by any party of exceptions to the 
decisions, any other party and the general counsel of the 
Commission may file a reply brief. If no request for oral 
argument is made within said 30-day period all parties 
shall be considered to have waived their right thereto. 

(d) Within 5 days from the date of filing with the Com¬ 
mission of a request for oral argument by any party to the 
proceeding, or the General Counsel of the Commission, all 
other parties to such proceeding shall file written notice 
of intention to appear and participate in such oral argu¬ 
ment. Failure to file the written notice shall constitute a 
waiver of the right to present oral argument. 

Section 1.856. Final Decision of the Commission. 

After a full opportunity has been afforded all parties for 
the filing of exceptions, supporting statements, briefs, and 
for oral argument, as provided above, the Commission will 
issue its final decision. The requirements of Section 1.851 
herein shall apply to the final decision of the Commission, 
and in addition, shall show the ruling upon each relevant 
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and material exception filed by the parties to the initial 
decision prepared by the presiding officer pursuant to sec¬ 
tions 1.851 (b) and (c), or to the Commission’s proposed 
decision. 

Petitions for Rehearing. 

Section 1.893 . Contents; Relief Requested. 

(a) Petitions for rehearing shall state with particularity 
in what respect the decision, order, or requirement or any 
matter determined therein is claimed to be unjust, unwar¬ 
ranted, or erroneous, and with respect to any finding of fact 
must specify the pages of record relied on. Where the 
existence of newly discovered evidence is claimed, the peti¬ 
tion must be accompanied by a verified statement of the 
facts, together with the facts relied on to show that the 
petitioner, with due diligence, could not have known or dis¬ 
covered such facts at the time of the hearing. 

(b) The petition for rehearing may request (1) reconsid¬ 
eration, either in cases decided after hearing or in cases of 
applications granted without hearing under title III of the 
act; (2) reargument; (3) reopening of the proceeding; (4) 
amendment of any finding, or (5) other relief. Such peti¬ 
tion shall be specific as to the form of relief sought and, 
subject to this requirement, may contain alternative re¬ 
quests. 

Section 2.41. Period of Construction. 

(a) Each construction permit for a radio station in the 
broadcast service will specify a maximum of 60 days from 
the date of granting thereof as the time within which con¬ 
struction of the station shall begin, and a maximum of six 
months thereafter as the time within which construction 
shall be completed and the station ready for operation, un¬ 
less otherwise determined by the Commission upon proper 
showing in any particular case. 

Section 2.42. Equipment Test. 

Upon completion of construction of a radio station in 
exact accordance with the terms of the construction permit, 
the technical provisions of the application therefor and the 
rules and regulations governing the class of station con¬ 
cerned and prior to filing of application for license, the per¬ 
mittee is authorized to test the equipment for a period not to 
exceed 10 days: ProvidedThat: 
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(a) The engineer in charge of the district in which the 
station is located, is notified 2 days in advance of the begin¬ 
ning of tests. 

(b) In the case of all broadcast stations the Commission 
also shall be notified 2 days in advance of the beginning of 
tests, which shall be conducted in the case of standard 
broadcast stations, only between 1 a.m. and 6 a.m. local 
standard time unless otherwise specifically authorized. 
Equipment tests shall not be conducted during the fre¬ 
quency monitoring period when the station is required to 
remain silent. 

(c) The Commission may notify the permittee to conduct 
no tests or may cancel, suspend, or change the date of be¬ 
ginning for the period of such tests as and when such action 
may appear to be in the public interest, convenience and 
necessity. 

Section 2.43. Service or Program Test. 

(a) When construction and equipment tests are com- . 
pleted in exact accordance with the terms of the construc¬ 
tion permit, the technical provisions of the application 
therefore, and the rules and regulations governing the class 
of station concerned, and after an application for station 
license has been filed w T ith the Commission showing the 
transmitter to be in satisfactory operating condition, the 
permittee is authorized to conduct service or program tests 
in exact accordance with the terms of the construction 
permit for a period not to exceed 30 days: Provided , that: 

(1) The inspector in charge of the district in which the 
station is located is notified 2 days in advance of the begin¬ 
ning of such tests. 

(2) In the case of all broadcast stations the Commission 
also shall be notified 2 days in advance of the beginning of 
tests. 

(b) The Commission reserves the right to cancel such 
tests or suspend, or change the date of beginning for the 
period of such tests as and when such action may appear to 
be in the public interest, convenience, and necessity by noti¬ 
fying the permittee. 

(c) Service or program tests will not be authorized after 
expiration date of the construction permit. 
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Uniteb States! Court of Appeals 

DISTRICT OP COLUMBIA CIRCUIT 


No. 9817 

Mansfield Journal Company, appellant 

v. 

Federal Communications Commission, appellee 

BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACT 

; 

This is an appeal taken on April 2, 1948, by the Mansfield 
Journal Company of Mansfield, Ohio, from an order of the 
Federal Communications Commission, dated January 10,1948, 
severing from a consolidated proceeding and granting the ap¬ 
plication of Richland Incorporated for a Class B FM station 
in Mansfield, Ohio, and simultaneously severing and continuing 
in hearing status the similar applications of appellant and 
Unity Corporation, Inc. A petition for rehearing filed by ap¬ 
pellant on February 3,1948, was denied by the Commission on 
March 12,1948. The operative facts in this case may be sum- ; 
marized as follows: 

On July 23,1945, Unity Corporation Inc. filed an application 
with the Commission for a Class B FM station in Mansfield, 
Ohio (R. I). 1 Similar applications were filed on September 
25, 1945 and October 5, 1945, respectively, by Richland Inc., 
licensee of standard broadcast station WMAN in Mansfield 
(R. 105), and Mansfield Journal Company, proprietor of Mans¬ 
field’s sole daily newspaper (R. 198). While all three of these 
applications were pending before the Commission, the Com¬ 
mission, on December 19, 1945, issued a tentative allocation 

1 In this brief, reference to the printed Joint Appendix, appear as (App. —) 
and references to the original record filed with this Court appear as (R. —). 

( 1 ) 
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plan for Class B FM stations (Federal Communications Com¬ 
mission News Release, mimeograph #87477). Under this 
plan two channels, number 276 and 278, were assigned to Mans¬ 
field, Ohio. Since there were three applications then pending 
before the Commission for the two available channels, the 
Commission on May 16,1946 set the three applications for con¬ 
solidated hearing on the relative qualifications of the three 
competing applicants (App. 7). Hearings were held on Oc¬ 
tober 9, 10, 11, 1946, in Mansfield and on November 4 and 25, 
1946, in Washington, D. C. (R. 370-1542). 

On June 13, 1947, before the Commission had taken any 
further action on the three applications, a revised tentative 
allocation plan for Class B FM stations was issued (12 Fed. 
Reg. 4031, 4036, June 21, 1946). Under this plan three chan¬ 
nels, numbers 279, 287 and 291, were assigned to Mansfield, 
Ohio. Since there were now three available channels and only 
three applicants for Class B FM stations in Mansfield com¬ 
parative consideration became unnecessary, and, therefore, on 
January 10, 1948, the Commission, in accordance with well- 
established procedure, issued an order severing the three ap¬ 
plications from the consolidated hearing (App. 46-48). In this 
order the Commission also found that “upon consideration of 
the record made in this consolidated proceeding” it appeared 
that Richland Inc. was legally, technically, financially, and 
otherwise qualified to construct and operate the proposed sta¬ 
tion and that the public interest would be served by the grant 
of that application. Accordingly, the application of Richland 
Inc. was granted to operate a station on channel number 291. 
The order further directed that the applications of Appellant 
and Unity Corporation, Inc., be continued in hearing status for 
individual consideration of the merits of those applications. 
On the same date, January 10, 1948, the Commission issued a 
Proposed Decision looking toward the denial of appellant’s 
application for FM facilities and further proposing to deny 
appellant’s application for a standard broadcast station in 
Mansfield which was also pending before the Commission (App. 
48-73). 

On February 3, 1948, appellant filed a petition for rehearing 
and other relief directed against the severance order of January 
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10, 1948 (App. 73-82), and on February 6, 1948, it filed its 
exceptions to the Proposed Decision of January 10, 1948, con¬ 
cerning the Mansfield applications and requested oral argu¬ 
ment thereon (App. 83-138). These exceptions also included 
exception to the Commission’s Order of January 10,1948 (App. 
122-131). Oppositions to the petition for rehearing were filed 
by Richland Inc., on February 11,1948, and by Unity Corpora¬ 
tion, Inc., on February 20,1948 (R. 1667-1672 and 1685-1688). 

On March 12,1948, the Commission adopted a Memorandum 
Opinion and Order (released March 15, 1948) denying ap¬ 
pellant’s application for rehearing and other relief (App. 139- 
147) and, on the same date, it also issued an order granting the 
application of Unity Corporation upon a finding that, “upon 
consideration of the record” made in the consolidated proceed¬ 
ing, the applicant was legally, technically, financially, and 
otherwise qualified to construct and operate its proposed sta¬ 
tion and that public interest would be served by a grant of its 
application (App. 147-148). 

On April 2, 1948, appellant filed with this Court its notice 
of Appeal from the Commission’s Order of January 10, 1948, 
and the Memorandum Opinion of March 15,1948, which denied 
appellant’s petition for rehearing and other relief. On April 
27,1948, appellant filed a Petition for a Stay Order to stay the 
effectiveness of the Commission’s Order of January 10, 1948. 
This petition included a request that the Commission be di¬ 
rected to stay the effectiveness of, or recall, the FM construc¬ 
tion permit which had been issued to Richland Inc. in com¬ 
pliance with the Order of January 10, 1948. On May 3, 1948, 
the Commission filed a Motion to Dismiss this appeal and an 
Opposition to the Petition for a Stay Order. On July 17,1948, 
this Court granted the Commission leave to file a supplemental 
memorandum. This memorandum, in substance, set forth the 
fact that pursuant to a request received June 3, 1948, from 
Edward Lamb, President of Unity Corporation, Inc., the Com¬ 
mission had, by order dated June 16, 1948, vacated the con¬ 
struction permit issued to Unity Corporation and dismissed its 
application for a Class B FM station in Mansfield (App. 180- 
181). The memorandum also pointed out the fact that as a 
result of this action two FM channels were available in Mans- 
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field. On this same date, July 17, 1948, this Court denied ap¬ 
pellant’s Petition for a Stay Order and postponed action on the 
Commission’s Motion to Dismiss until hearing on the appeal. 
On August 2, 1948, appellant filed a petition for rehearing on 
the Court’s denial of its Petition for a Stay Order and on 
August 10, 1948, the Commission filed an opposition to the 
petition. 

SUMMARY OF ARGUMENT 

I 

Appellant is not a party aggrieved or whose interests are ad¬ 
versely affected by the Commission’s Order of January 10,1948, 
severing from a consolidated proceeding and granting the ap¬ 
plication of Richland Inc. for a Class B FM station in Mans¬ 
field, Ohio. This Court, therefore lacks jurisdiction under Sec¬ 
tion 402 (b) of the Communications Act of 1934, as amended, 
to entertain the instant appeal. The statutory language is not 
intended to allow appeals to this Court by every person who 
is in disagreement with a decision of the Commission in the ab¬ 
sence of a showing that such persons would suffer substantial 
injury as a result of the Commission’s action. The grant to 
Richland would in no manner adversely affect appellant’s own 
application for a Class B FM station in Mansfield. No electri¬ 
cal interference between the two applications is involved, as was 
the case in Federal Communications Commission v. National 
Broadcasting Company (KOA), 319 U. S. 239, nor is there any 
question of the Richland grant inflicting any substantial eco¬ 
nomic injury upon appellant on the basis of which it could 
invoke the case of Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U. S. 470, which is 
clearly restricted to existing licensees. Moreover appellant’s 
application and that of Richland are not mutually ex¬ 
clusive, as in Ashbacker Radio Corporation v. Federal Com¬ 
munications Commission, 326 U. S. 327, and appellant’s alle¬ 
gations that under certain circumstances and if certain other 
events should occur the prior grant to Richland might have an 
adverse effect upon its own chances of securing a grant, are 
highly speculative and without any factual support. Appeal- 
able interest cannot be based on such remote possibilities of 
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aggrievement; no such interest was contemplated by the stat¬ 
ute, and, in any event, Congress could not constitutionally be¬ 
stow jurisdiction on this Court in the absence of the existence 
of an actual case or controversy. Similarly, appellant has no 
appealable interest in the grant to Richland as a member of 
the general public who might believe that the Commission’s 
action was not in the public interest. Massachusetts v. Mel¬ 
lon, 262 U. S. 447; Ex parte Leavitt, 302 U. S. 633. A member 
of the general public, whose private interests are not substan¬ 
tially jeopardized by action of the Commission, is not legally 
aggrieved or adversely affected by such action even though 
he might have participated in the Commission proceedings on 
the matter. 


II 

The Commission has authority under Section 309 (a) of the 
Communications Act to make grants without hearing where it 
determines that such grant would be in the public interest, and 
there are no pending mutually exclusive applications, or the 
licenses of existing stations will not be modified within the 
meaning of Section 312 (b). In the present case a hearing was 
originally required because at the time it appeared that there 
were less channels available than there were applications for 
facilities in Mansfield. But when the conflict was obviated by 
the allocation of an additional channel to Mansfield, the Com¬ 
mission, in accordance with its usual procedure under the au¬ 
thority conferred by Section 4 (j) of the Communications Act, 
was able to sever the applications from the consolidated pro¬ 
ceeding, and consider them on their individual merits. In so 
doing it fully protected appellant’s rights with respect to its 
own application and afforded it all the procedural benefits pre¬ 
scribed by the Communications Act and the Commission’s 
Rules and Regulations. And since there no longer was any 
conflict between the applications of appellant and Richland, 
appellant had no rights to continued comparative consideration 
with Richland or to have Richland’s application handled in 
the same manner and by the same procedural steps as its own 
application. Any such requirement would make a nullity of 
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the authority conferred on the Commission by Section 309 (a) 
to make grants without hearing, and make impossible the effi¬ 
cient dispatch of Commission business. 

In any event examination of the hearing record discloses that 
in the issuance of the order of severance, and the separate con¬ 
sideration and grant of Richland, the Commission did not dis¬ 
criminate against appellant in any way, but acted in accordance 
with its practice applied in other cases under similar circum¬ 
stances. For the record discloses that no evidence w*as adduced 
upon the basis of which the Commission should have continued 
Richland in hearing status although appellant participated in 
the hearing and had an opportunity to produce any evidence of 
Richland’s lack of qualifications of which it might have been 
aware. The Commission’s treatment of the Richland applica¬ 
tion was thus a proper exercise of the Commission’s authority, 
and did not in any way inflict injury upon, or discriminate 
against appellant. 

ARGUMENT 

I. The appeal must be dismissed because appellant is not a 
person aggrieved or adversely affected by the Commission’s 
order of January 10, 1948, within the meaning of Section 
402 (b) of the Communications Act 

This appeal is purportedly taken under Section 402 (b) of 
the Communications Act of 1934, as amended (App. 2). While 
appellant fails to specify which provision of Section 402 (b) 
it claims to come under, it is clear that its right to take any 
appeal to this Court under Section 402 (b) of the Act, must be 
derived, if at all, from the provisions of 402 (b) (2) allowing 
for such appeals by persons “aggrieved or whose interests are 
adversely affected” by the grant or denial of certain types of 
applications set out in detail in Section 402 (b) (1), including 
applications for construction permits for radio stations. Ap¬ 
pellant in its Notice of Appeal has based its right to appeal on a 
claim that it was aggrieved and its interests adversely affected 
by the Commission’s order of January 10, 1948, severing from 
a consolidated proceeding and granting the application of Rich¬ 
land Inc. for a Class B FM station in Mansfield, Ohio (Docket 
No. 7590), and severing from the same proceeding and con¬ 
tinuing in hearing status the applications for similar Class B 
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FM stations in Mansfield, filed by the appellant, Mansfield 
Journal Inc. (Docket No. 7591), and Unity Corporation 
(Docket No. 7589) (App. 2). However, a review of the facts 
in thje case makes it clear that appellant is not now and has 
never been legally aggrieved or adversely affected by the Com¬ 
mission’s order of January 10, 1948, or any part thereof, and 
that, consequently, this Court is without jurisdiction to hear 
this action. 

A. Appellant’s standing to appeal as an applicant for a construction permit 

It is apparent that if appellant is in any manner aggrieved 
or adversely affected by the order of January 10, 1948, within 
the meaning of Section 402 (b) of the Communications Act, it 
must be so aggrieved and adversely affected by that part of the 
order which severed and granted the application of Richland, 
Inc., since the severances of the other two applications by the 
order, to be considered separately in other Commission proceed¬ 
ings, clearly were not the “grant or denial of such applications” 
within the meaning of Section 402 (b) (2), and, as intermediate 
procedural steps in the processing of such applications, were 
not reviewable by the courts in advance of final Commission 
determination of the applications on their merits. Myers v. 
Bethlehem Shipbuilding Corp., 303 U. S. 41; Federal Power 
Commission v. Metropolitan Edison Co., 304 U. S. 375; Hearst 
Radio Inc. v. Federal Communications Commission, — App. 
D. C. —, 167 F. 2d 225, affirming 73 F. Supp. 308; Sykes v. 
Jenny Wren Co., 64 App. D. C. 379, 78 F. 2d 729; Monocacy 
Broadcasting Co. v. Prall, 67 App. D. C. 176, 90 F. 2d 421. 
Since the only final action involved in the January 10, 1948, 
order was the grant to Richland, appellant’s right to bring the 
appeal must rest entirely upon a determination as to whether 
the Mansfield Journal Company, an applicant for a class B FM 
station in Mansfield, Ohio, is legally aggrieved or adversely af¬ 
fected by the grant of an application of Richland, Inc., also an 
applicant for a class B FM station in Mansfield. 

Congress’ purpose in enacting Section 402 (b) (2) providing 
for appeal to this Court by persons aggrieved or adversely af¬ 
fected by orders granting or refusing applications for the va- 
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rious types of radio licenses set out in Section 402 (b) (1) may 
well have been that a party who could show actual injury as a 
result of the issuance of a radio license would be the only person 
having a sufficient interest to bring to the attention of the Ap¬ 
pellate Court errors of law in the action of the Commission in 
granting the license, as indicated by Justice Roberts in Federal 
Communications Commission v. Sanders Bros. Radio Station, 
309 U. S. 470,477. See Federal Communications Commission 
v. National Broadcasting Company ( KOA ), 319 U. S. 239. It 
is clear, however, that it did not intend that every person who 
believes that a given action of the Commission is legally errone¬ 
ous or that he might possibly be injured in the indefinite future 
by such action should also be entitled to appeal under this pro¬ 
vision. Pittsburgh Radio Supply House v. Federal Communi¬ 
cations Commission, 69 App. D. C. 22, 98 F. 2d 303. As this 
Court has stated in Yankee Network v. Federal Communica¬ 
tions Commission, 71 App. D. C. 11,14; 107 F. 2d, 212, 215: 

It will not be seriously contended that this language 
should be given its broadest literal meaning. Congress 
could not have intended to permit an appeal by any per¬ 
son who might suffer pain or sorrow as a result of the 
Commission’s action because, for instance, he might dis¬ 
like generally all radio broadcasting or certain phases 
thereof in particular. 

Before a party can appeal to this Court, therefore, as a person 
aggrieved or adversely affected by a Commission decision there 
must be an “actual aggrievance or affectation of interest” hav¬ 
ing a present impact upon the party and stemming directly 
from the decision from which he appeals. Yankee Network v. 
Federal Communications Commission, supra, at page 215. Cj. 
Federal Communications Commission v. National Broadcast¬ 
ing Company (KOA), 319 U. S. 239, 265-266 (dissenting opin¬ 
ion of Justice Douglas). This Court has therefore been ex¬ 
tremely careful to limit the type of cases in which persons 
claiming to be aggrieved or adversely affected by Commission 
action may appeal under Section 402 (b) (2) to those specific 
types of cases where the injury to the person bringing the ap- 
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peal is immediate and substantial rather than remote and spec¬ 
ulative. 2 

When, however we consider appellant’s alleged interest in 
the grant to Richland, it becomes immediately apparent that 
it does not fall within any of the various categories of persons 
“aggrieved or whose interests are adversely affected” within the 
meaning of Section 402 (b) (2) of the Communications Act 
which have been set out by this Court and the United States 
Supreme Court in a long series of cases. Appellant is not an 
existing station licensee or permittee which has suffered, or al¬ 
leges that it would suffer, any electrical interference by the 
grant to Richland as in Federal Communications Commission 
v. National Broadcasting Company ( KOA ), 319 U. S. 239, or 
L. B. Wilson, Inc. v. Federal Communications Commission, — 
App. D. C. —, decided April 12, 1948. It does not contend 
that the grant to Richland would cause any interference to its 
FM station should its application be granted. Nor is there any 
serious allegation that the grant to Richland would cause ap¬ 
pellant to suffer that type of economic injury which would make 
it a party aggrieved or whose interests are adversely affected 
within the meaning of Federal Communications Commission 
v. Sanders Bros. Radio Station, 309 U. S. 470. Appellant, as 
of the time of order of severance and the grant of Richland, 
was neither an existing licensee nor permittee, but was rather 
an applicant for a license, whose application has not as yet 
been finally acted upon by the Commission. It could, at best, 
claim only that it might suffer economic injury if its applica¬ 
tion were to be eventually granted. But appellant does not 
even contend that the grant to Richland would result in sub¬ 
stantial economic injury to it, if it should eventually secure a 
grant of its application. Its sole contention in this respect 
is that if its application were to be eventually granted it would 
have been injured, not by the fact that a grant was made to 

3 Thus, in Pittsburgh Radio Supply House v. Federal Communications 
Commission, 69 App. D. C. 22, 98 F. 2d 303, appellant was held not to be 
aggrieved or adversely affected where it claimed that a grant of a license 
would result in interference to its station if its pending application for in¬ 
crease in power were granted, where appellant’s application was contrary 
to the Commission’s Rules and could only be granted if rules were waived 
or altered. 
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Richland, but because such grant would have been made in ad¬ 
vance of the grant to appellant, allowing Richland to secure 
to itself unspecified “commercial advantages accruing to the 
station which first brings its listeners this new and improved 
type of aural broadcasting” (Br. 35). But to hold that any 
allegation of possible economic injury of that nature would 
entitle appellant to appeal as a party aggrieved or adversely 
affected, would expand the rule of the Sanders Bros, case, supra, 
beyond all recognizable limits, and allow any applicant for a 
construction permit to appeal, as a person aggrieved, from any 
prior grant of another construction permit in the same general 
area, whether or not there is any conflict between the two appli¬ 
cations and thus to hold up service to the community from such 
stations until the Commission has finally acted upon its ap¬ 
plication, or if such action results in a denial, until a decision 
could be secured from the courts on any appeal. Such a result 
could not have been the intent of Congress in providing that 
persons actually aggrieved or adversely affected by Commis¬ 
sion actions granting or denying applications for licenses or con¬ 
struction permits, as Justice Douglas pointed out in his dissent¬ 
ing opinion in Federal Communications Commission v. Nac¬ 
tional Broadcasting Company ( KOA ), 319 U. S. 239 at p. 266. 

The interest must be substantial and immediate if the 
standard of the statute and if the constitutional re¬ 
quirements of case or controversy as interpreted by the 
Sanders and the Scripps Howard [316 U. S. 4] cases are 
to be satisfied * * *. The Sanders case and the 
Scripps Howard case do not dispense with that require¬ 
ment. They merely hold that an appellant has his case 
decided in the light of standards of the public interest, 
not by the criteria which give him a standing to appeal. 
[Emphasis added.] 

It is thus clear that appellant’s claim to be a party aggrieved 
or adversely affected by the grant to Richland can only be sus¬ 
tained, if at all, by an extension of the doctrine of Ashbacker 
Radio Corporation v. Federal Communications Commission, 
326 U. S. 327, which held that an applicant for a radio station 
construction permit is a person aggrieved or adversely affected 
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by the grant of a license to a mutually exclusive applicant for 
a construction permit. In the present situation, of course, the 
applications of Richland and the appellant are not mutually 
exclusive; there are three channels available for assignment to 
Mansfield, Ohio, under the Commission’s tentative allocation 
plan for class B FM stations, 1 Pike & Fischer, R. R., § 82: 611, 
and, therefore, even before the withdrawal of the Unity appli¬ 
cation, sufficient channels were available for assignment to 
each of the three pending stations if the Commission deter¬ 
mined that such grants will be in the public interest. And 
with Unity’s withdrawal, there are, after the grant to Richland, 
two channels, Numbers 279, and 287, still available for assign¬ 
ment to Mansfield with only one application pending—that of 
the appellant. 3 By no valid reasoning can the grant to Rich¬ 
land be said to “effectively preclude” the Commission from 
making a grant to appellant as the Supreme Court determined 
was the effect of the Commission’s action in the Ashbacker case, 
supra , 326 U. S. 327, 330. 

But appellant has attempted to show that it is nonetheless 
aggrieved and adversely affected by the Richland grant, be¬ 
cause that grant might, under certain circumstances and if cer- 

* In the brief, as in its previous pleadings, appellant makes a curious argu¬ 
ment to the effect that it was aggrieved and adversely affected by the grant 
of channel 291 to Richland, because it had as much right to the channel as 
Richland as an applicant for a class B FM station in Mansfield and, as a 
result of the grant, the particular channel is no longer available (Br. 33-34). 
With respect to this argument, however, it is sufficient to state that appel¬ 
lant never applied for any particular channel but for a “channel to be 
assigned by the Commission” (R. 224, Br. 33), and there is nothing in the 
record to indicate that one of the channels is superior to any of the others. 
In its Answer to Motion to Dismiss, filed on May S, 194S, appellant alleged 
(at pages 10-11) that it is an “accepted fact” that certain stations because 
of their favorable position on the tuning dial of receiving sets have a 
tendency to attract a larger listening audience than channels otherwise 
located, resulting in increased revenue to the stations in the more favorable 
locations. But appellant has never made any factual showing to bolster this 
general claim or to show that channel 291 assigned to Richland is any more 
favorably located on any receiving set dial than the two other channels. 
Numbers 279 and 287, still available for assignment in Mansfield, since, in 
fact, aU three channels available to Mansfield are closely grouped in the 
upper fourth of the FM broadcast, which extends from channel 201-300, 
inclusive. See Drover’s Journal Publishing Company, 4 Pike & Fischer, 
R. R., 53, decided February 5. 1948. 
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tain other events specified or unspecified should come to pass, 
prejudice the grant of any application to the Mansfield Journal. 
Specifically, it contends that since the Commission’s power to 
increase the number of channels allocated Mansfield likewise 
includes the power to decrease such number by reallocation to 
other cities or other disposition a situation might arise in which 
the two remaining channels now allocated to Mansfield would 
be no longer available, and the appellant would be unable to 
secure a grant since the only available channel would be occu¬ 
pied by Richland (Br. 32-33). Appellant, however, does not 
allege that any such series of events has in fact occurred or 
even that any action, which might eventually result in the 
elimination of one or both of the remaining unassigned chan¬ 
nels available to Mansfield, is contemplated by the Commis¬ 
sion, and there is no evidence whatsoever in the Record to 
indicate that these events will, in fact, take place. The Com¬ 
mission has never in any action since the issuance of its first 
tentative allocation plan for class B FM stations withdrawn 
or reallocated a channel assigned to any community, where 
there are pending applications for that channel in that com¬ 
munity, and it requires the most remote conjecture to suggest 
it would now withdraw both of the remaining channels from 
Mansfield, which has never been assigned less than two chan¬ 
nels in any of the versions of the class B FM allocation plan. 4 

‘Appellant has pointed to the Commission’s order of July 17, 1940, with¬ 
holding from assignment for 1-year period one out of every five class B 
channels which have been allocated to any given community in an effort to 
show the removal of the two unassigned channels now available in Mans¬ 
field is a definite possibility. The reservation order, however, obviously 
lends no support to appellant’s contention. The plan withdrew no channels 
from any community but merely provided for delay in assignment of one 
out of every five channels in the larger communities in which five or more 
channels had been allocated. Its purpose was to insure that all of the 
available FM channels opened up for the first time after the war would not 
be assigned before veterans and other persons dislocated as a result of the 
war could return to their communities and apply for FM facilities if they so 
desire. The reservation plan was not a periodic activity on the part of the 
Commission and neither appellant nor any one else has suggested that the 
institution of any similar plan is contemplated by the Commission at the 
present time or in the foreseeable future. Moreover, the reservation plan was 
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And the appellant is affirmatively protected from being forced 
to undergo comparative consideration with any new person or 
organization who might file an application for a FM station in 
Mansfield by Section 1.387 (b) (3) of the Commission’s Rules 
and Regulations, providing that mutually exclusive applica¬ 
tions filed less than twenty days before a hearing on any appli¬ 
cation, will be dismissed, and not accepted for filing until the 
Commission has finally acted upon the application already in 
hearing. 1 i 

Appellant’s argument resolves into a contention that persons 
may appeal from decisions of the Commission under Section 
402 (b) (2), who are not actually aggrieved or adversely af¬ 
fected in any respect by the decision at the time of its adoption 
or at the time of taking the appeal, but who might conceivably 
become aggrieved or adversely affected by the decision at some 
indefinite future date, if, and only if, certain additional events, 
utterly unconnected with the decision take place—events for 
which no factual basis exists for believing that they will occur 
or are even contemplated. But this would not only extend 
the meaning of persons “aggrieved or adversely affected” far 
beyond the contemplation of Congress in adopting Section 402 
(b) but would clearly fall afoul of the constitutional inhibition 

adopted on July 17, 1940, only after the Commission had issued a proposed 
amendment to its rules on June 6. 1946, and had entertained the comments 
filed thereon by interested parties and held a hearing on the matter on July 
32, 1940. See Commission order on witholding of class B FM channels, 
Docket 678S, July 17, 1916. 11 Fed. Keg. 9142. 

* Section 1.387 (b) (3) of the Commission's Rules (1 Pike & Fischer, R. 
R., 8 51:387), reads as follows: 

“Any person who, prior to the time the application in question was desig¬ 
nated for hearing, had filed with the Commission a mutually exclusive appli¬ 
cation. Any person filing an application that is mutually exclusive with 
another application or applications already designated for hearing will be 
consolidated for hearing with such other application or applications only if 
the application in question is filed at least 20 days before the date on which 
the hearing on the prior application or applications is scheduled. If the 
scheduled date is changed, the date last set shall govern in determining the 
timeliness of an application for purposes of this subsection. If the appli¬ 
cation is filed after the 20-day period, it will be dismissed without prejudice 
and will be eligible for refiling only after a decision is rendered by the Com¬ 
mission with respect to the application or applications designated for hear¬ 
ing or such applications are withdrawn or dismissed.” 
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on judicial review in cases where there is no actual or present 
case or controversy. See Massachusetts v. Mellon 262 U. S. 
477; Aetna Life Insurance Co. v. Hayworth, 300 U. S. 227; 
Muskrat v. United States, 219 U. S. 346. 

This Court has recently rejected a similar plea for judicial 
intervention to prevent similar possible future injury to the ap¬ 
pellant in its decision in WJR, The Good Will Station v. Federal 
Communications Commission, No. 9464, decided October 7, 
1948. In that case WJR, as an alternative to its prayer for a 
hearing had requested that action on the Coastal Plains appli¬ 
cation for a construction permit be deferred until the conclusion 
of the pending “Clear Channel” Hearing since if. as a result of 
this hearing the Commission amended its Rules to permit clear 
channel stations such as WJR to operate with increased power, 
a prior grant of the Coastal Plains application would, it was 
alleged, adversely affect WJR’s chance to secure increased 
power. This Court rejected this plea stating, at page 4: 

Should the Commission’s action on the Coastal Plains 
application be deferred, in accordance with WJR’s alter¬ 
native prayer, until the conclusion of the Clear Channel 
Hearing: The answer to this question is in the negative. 
It is true that if as a result of the Clear Channel Hear¬ 
ing WJR’s power were increased substantially above its 
50 kilowatt authorization, its 100 microvolt per meter 
contour would be correspondingly increased and the 
operation of the Coastal Plains station might then cause 
interference within that protected area. But there are 
two difficulties with WJR’s contention in this aspect of 
the case. First, to sustain WJR’s contention it must be 
assumed (1) that the Commission will amend its rules 
so as to permit clear channel stations to operate with 
increased power; (2) that WJR will itself be granted an 
increase in power and that the resultant protected area 
under its license will be sufficiently extensive to include 
the area in which the operation of the Coastal Plains 
station will cause objectionable interference within the 
rules and standards of the Commission. WJR has no 
present rights in these supposititious eventualities. 
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Second the contention of WJR would require this court 
to direct the order in which the Commission shall con¬ 
sider its cases. This we cannot do. If by reason of pro¬ 
cedural malarrangement the Commission commits error 
in the disposition of a given case that error can be con¬ 
sidered as can any other. But this court cannot direct 
in advance the order of precedence in the Commission’s 
calendar. 

It is clear that the series of events which would be necessary 
before the Mansfield Journal Company’s pending application 
could be aggrieved or adversely affected by the Commission’s 
grant to Richland would be even more tortuous than the pos¬ 
sible turn of events upon which WJR based its plea for relief 
from the Coastal Plains grant. For in the WJR case there 
was at least a pending proceeding before the Commission the 
possible outcome of which might result in a situation in which 
WJR’s rights would have been adversely affected by the earlier 
grant to Coastal Plains; in the present case there is no such 
proceeding presently before the Commission to diminish the 
number of FM channels presently available for assignment in 
Mansfield, Ohio, and, as indicated above, appellant has hot 
even alleged that any such proceedings are contemplated. 

B. Appellant’s standing to appeal as a member of the general public opposed 

to the grant of an application 

An examination of appellant’s brief as well as his other plead¬ 
ings in this case clearly reveals that appellant’s contention that 
it is a person aggrieved or adversely affected by the Commis¬ 
sion’s order of January 10th granting the application of Rich¬ 
land is based primarily upon its belief that even if the order 
has no substantial adverse effect upon appellant as an applicant 
for a construction permit, appellant is aggrieved as a member 
of the general public who believes that a grant of the Rich¬ 
land application would not be in the public interest and who 
has participated in a hearing on the Richland application in 
which he was afforded an opportunity to present evidence 
purporting to demonstrate Richland’s alleged lack of qualifica- 
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tions. 6 Thus, on page 30 of its brief appellant states that the 
consolidated hearing on the various applications was “highly 
adversary” in nature and that the appellant secured various 
procedural rights as a result of this adversary position, of which 
he was deprived when the Commission severed the various ap¬ 
plications and granted the application of Richland. Appellant 
places great emphasis upon an allegation that the loss of such 
procedural rights, stemming from his “adversary” position, 
aggrieved and adversely affected him. But, as has been demon¬ 
strated above, as far as appellant’s application is concerned he 
ceased to be in any adversary position in relation to the appli¬ 
cation of Richland when the third class B FM channel was 
made available for assignment to Mansfield and it became pos¬ 
sible to grant all of the pending Mansfield applications. It is 
clear, therefore, that appellant continued in an “adversary posi¬ 
tion” with respect to Richland only to the extent that he was 
a member of the general public who felt that a grant of the 
Richland application would not be in the public interest. But 
while appellant may feel strongly that it would be a mistake in 
judgment for the Commission to grant the Richland applica¬ 
tion, it is well settled that such strong feelings unaccompanied 
by any invasion of private right or interest is not sufficient to 
ground any appeal to any court. See Massachusetts v. Mellon, 
262 U. S. 447; Alabama Power Co. v. I ekes, 302 U. S. 464; 
Tennessee Electric Power Co. v. T. V. A., 306 U. S. 118; City 
of Atlanta v. Ickes, 308 U. S. 517. As the Supreme Court 
stated in Ex parte Leavitt, 302 U. S. 633, 634: 

It is an established principle that to entitle a private 
individual to invoke the judicial power to determine the 
validity of executive or legislative action he must show 
that he has sustained or is immediately in danger of sus¬ 
taining a direct injury as the result of that action and it 

* Under Section 1.723 of the Commission’s Rules and Regulations, 1 Pike 
& Fischer, R. R., § 51:723, any person possessing information concerning 
an applicant for a license or construction permit may bring such informa¬ 
tion to the attention of the Commission, which will consider it in deter¬ 
mining whether the application should be designated for hearing. More¬ 
over. if the application Is designated for hearing, any member of the public 
may appear and give any testimony relevant to the issues in the hearing. 
Cf„ WBNX Broadcasting Co., et al., 4 Pike & Fischer, R. R., 205. 
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is not sufficient that he has merely a general interest 
common to all members of the public. 

This is equally true where the alleged right to appeal to the 
courts is based upon statutory provisions allowing appeal from 
actions of administrative agencies by parties in interest, or per¬ 
sons “aggrieved or adversely affected” by such action. Singer 
<& Sons v. Union Pacific Railroad, 311 U. S. 295; Okin v. Se¬ 
curities & Exchange Commission, 143 F. 2d 943 (C. C. A. 
2d); American Lecithin Co. v. McNutt, 155 F. 2d 784 
(C. C. A. 2d). See Pulitzer Publishing Company v. Federal 
Communications Commission, 68 App. D. C. 124, 127; 94 F. 
2d 249, 252. 

Nor does the fact that appellant participated in a hearing 
on the Richland application give it a status of a person ag¬ 
grieved by a grant where, as here, the grant does not adversely 
affect appellant’s own application. This is made apparent by 
the decisions of this Court in the two Simmons cases, Allen T. 
Simmons v. Federal Communications Commission , 79 App. 
D. C. 264, 145 F. 2d 578 (1944), and Allen T. Simmons v. 
Federal Communications Commission, No. 9607, — App. D. C. 
—, 169 F. 2d 670, certiorari denied, October 18, 1948, 17 U. S. 
Law Week 3112. In both of these cases, Simmons’ applications 
for radio facilities in Cleveland, Ohio, had been heard in con¬ 
solidated proceedings with the mutually exclusive applications 
of the WGAR Broadcasting Company. But in both cases the 
Commission held that Simmons’ applications necessarily had 
to be denied as contrary to the public interest, without regard 
to whether the Commission granted or denied the applications 
of the WGAR Broadcasting Company, and on appeal this Court 
upheld the Commission with respect to the denial of the Sim¬ 
mons applications. The Court went on to say in the first 
Simmons, case (79 App. D. C. 264, at 265; 145 F. 2d 578 at 579): 

Since appellant’s application was rightly denied he has 
no ground for complaint. He does not contend that 
he is worse off than he would have been if intervenor’s 
application, as well as his own, had been denied. Ac¬ 
cordingly he is not “aggrieved” or “adversely affected” 
by the granting of intervenor’s application and has no 
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standing to appeal from it. * * * His appeal from 
the granting of intervenor’s application is dismissed. 7 

In the present case, of course, the Mansfield Journal’s appli¬ 
cation was not denied by the order of January 10, 1948, which 
granted the application of Richland, Inc. 8 But the two situ¬ 
ations are parallel in that in both instances parties who had 
been mutually exclusive applicants for construction permits 
ceased to be so, Simmons because his applications had to be 
denied independently of whether or not WGAR’s application 
was granted or denied, and the appellant Mansfield Journal, 
because with the addition of the third class B FM channel in 
Mansfield, its application could be granted or denied, independ¬ 
ently of any consideration of whether Richland’s application 
was granted or denied. And, just as the fact that Simmons 
had been in consolidated hearings with WGAR during the 
periods when its applications were mutually exclusive with 
those of WGAR, did not give it standing to appeal from the 
grants to WGAR when the mutually exclusive situation no 
longer existed, appellant here cannot appeal from the grant to 
Richland merely because it was once in an adversary position 

7 The second Simmons case followed this holding, and quoted from the 
above language. In Alexander Sprunt and Son v. United States, 281 U. S. 
249, the Supreme Court similarly held that the fact a shipper had a right 
to intervene and become a party in proceedings before the Interstate Com¬ 
merce Commission, and had availed himself of this opportunity did not 
give such shipper an independent right to bring an action to enjoin the Com¬ 
mission’s action. And in the case of United States Cane Sugar Refiners v. 
McNutt, 13S F. 2d 116 (C. C. A. 2d), the court held that the appellant which 
had been represented in extensive hearings before the Federal Security Ad- 
mi nistnitor leading to the promulgation of regulations under the Food, Drug 
and Cosmetic Act of 1938, establishing definitions and standards of identity 
for certain canned fruit products, was not a party whose interests were “ad¬ 
versely affected” by such order entitled to appeal from the Administrator’s 
order. 

* In the present case, Mansfield Journal’s application has been subsequently 
denied by the Commission’s Decision of July 14, 1948 (App. 150), on the 
grounds that the applicant is disqualified from holding a radio station license, 
even if a channel is available. Clearly the appellant secures no superior 
rights to appeal from the Richland grant merely because he brought his action 
before his own independent application had been finally determined. 
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to it in a consolidated hearing as a mutually exclusive applicant 
for class B FM facilities in Mansfield. 

It is clear, therefore, that appellant is not a person “aggrieved 
or whose interests are adversely affected” by the Commission’s 
order of January 10,1948, severing and granting the application 
of Richland, Inc., either with respect to the impact of such grant 
upon appellant’s status as an applicant for class B FM facili¬ 
ties in Mansfield, Ohio, or in its capacity as a member of the 
general public who is of the belief that the grant would not be 
in the public interest. Appellant is, therefore, not qualified to 
bring the present action for review of the Commission’s order 
on direct appeal to this Court under the provisions of Section 
402 (b) of the Communications Act of 1934, as amended, and 
this Court should, consequently, dismiss this appeal for want 
of jurisdiction to entertain it. 

II. The Commission’s order of severance and the grant to 

Richland were a proper exercise of authority and did not 

deprive appellant of any rights to which it was entitled 

The major portion of appellant’s brief in this case is devoted 
to an attempted showing that the Commission’s Order of Janu¬ 
ary 10,1948, severing and granting the application of Richland 
and severing and continuing in hearing status the applications 
of Unity Corporation and the appellant, was in violation of the 
Communications Act of 1934, as amended, and the Rules and 
Regulations of the Federal Communications Commission be¬ 
cause it allegedly departed from the normal procedures estab¬ 
lished for processing applications which have been considered 
in a hearing before a Commission examiner, and because the 
grant to Richland was made on a finding that, upon considera¬ 
tion of the hearing record, Richland was qualified in every 
respect and a grant of its application would be in the public 
interest (App. 46-47) without setting forth detailed findings 
of fact to support this conclusion. As has been demonstrated 
in point I, appellant is not injured in any way, nor is it de¬ 
prived of any rights in the prosecution of its own application, 
and therefore it is not a person legally aggrieved or adversely 
affected by the grant to Richland contained in the January 10, 
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1048, Order. But, in any event, it is clear that the Commis¬ 
sion’s procedure in this case was proper under the factual 
circumstances involved and was wholly consistent with the 
requirements of the Communications Act and Commission’s 
Rules and Regulations. 

Appellant complains that the Commission has failed to afford 
to it the procedural rights of an adversary with respect the 
proceedings on the Richland’s application after the assignment 
of the additional FM channel to Mansfield, and the Commis¬ 
sion’s severance order. Thus, appellant contends that it has 
been deprived of a right to comparative consideration with 
the Richland application, as well as its right to file exceptions 
and a brief in support thereof to any proposed decision looking 
towards a grant of the Richland application, to appear and 
oppose such a grant on oral argument, to have detailed findings 
of fact on the Richland’s grant and to petition for reconsidera¬ 
tion of the grant to Richland. But in all these contentions 
appellant has confused its rights, as an applicant for a con¬ 
struction permit to procedural due process and the protection 
of the statute and the Commission’s Rules and Regulations in 
the treatment and consideration of its own application and any 
application in conflict with it, with appellant’s interest in other 
applications where the grounds of conflict with its own applica¬ 
tion no longer exist. 

Appellant is not alleging and could not properly allege that 
in the consideration of his own application the Commission 
has failed to afford him the full protection as provided by the 
Rules, of a proposed decision containing detailed findings of 
fact and conclusions of law, the right to file exceptions to such 
decision and a brief in support of such exceptions, the right 
to oral argument or the right to petition the Commission for 
rehearing or reconsideration of any adverse final action on its 
application. Its sole contention is that in affording such pro¬ 
cedural rights to the appellant, the Commission has not also 
required Richland to go through the same procedural steps and 
to be considered on a comparative basis with the appellant, 
without regard to the fact that the two applications are no 
longer in conflict. But appellant has completely failed to make 
any showing as to why such treatment of the Richland appli- 
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cation is in any respect necessary or required under the Com¬ 
munications Act or the Commission’s Rules and Regulations. 
And appellant has failed to evaluate properly the actual rela¬ 
tionship between the two applications existing both at the time 
of the severance order of January 10, 1948, and at the present 
time. Analysis of the controlling facts makes clear that the 
Commission’s separate treatment of the two applications not 
only was not an abuse of administrative discretion, but was an 
entirely reasonable method of proceeding, already well estab¬ 
lished and consistently followed by the Commission in situa¬ 
tions of the type presented in this case, where the grounds 
of conflict between pending applications had been removed, 
whether before or after hearing. 

It is well recognized that the Commission is not required to 
hold hearings on all applications for licenses or construction 
permits, whether or not such applications are in substantial 
conflict with the rights of existing stations or other pending 
applications. In the absence of such conflict the question of 
whether the application should be designated for hearing or 
granted without hearing is a matter coming within the admin¬ 
istrative discretion of the Commission under the provisions of 
Section 309 (a) of the Communications Act. 9 Separate appli¬ 
cations for construction permits in the same community but 

* Section 309 (a) of the Communications Act reads as follows: 

“If upon examination of any application for a station license or for the 
renewal or modification of a station license the Commission shall determine 
that public interest, convenience, or necessity would be served by the grant¬ 
ing thereof, it shall authorize the issuance, renewal, or modification thereof 
in accordance with said finding. In the event the Commission upon examina¬ 
tion of any such application does not reach such decision with respect thereto, 
it shall notify the applicant thereof, shall fix and give notice of a time arid 
place for hearing thereon, and shall afford such applicant an opportunity 
to be heard under such rules and regulations as it may prescribe.” 

Under Section 319, construction permits which must be issued before any 
license for a station may be granted, may similarly be granted, upon written 
application, if “public convenience, interest or necessity will be served by 
the construction of the station. The Supreme Court has held, in Ashbacker 
Radio Corporation v. Federal Communications Commission , 326 U. S. 327, 
that the provisions of Section 309 (a) pertaining to the granting or denying 
of station licenses are applicable to the grant or denial of the preliminary 
construction permits. The Ashbacker decision expressly recognizes the 
authority of the Commission to make a grant without hearing in appropriate 
cases. 



22 


not in conflict with each other are separately processed in 
accordance with their date of filing. 10 But where an applica¬ 
tion may involve conflict with another pending application so 
that the grant of one will “effectively preclude” the grant of the 
other, the Commission is required to consider the two applica¬ 
tions in a consolidated proceeding in accordance with the prin¬ 
ciples set out in Ashbacker Radio Corporation v. Federal Com¬ 
munications Commission, 326 U. S. 327, in order to insure that 
both, parties receive the fair hearing required by Section 309 
(a) of the Communications Act; the same requirement exists 
where there are several channels available for assignment, but 
more pending applications than channels. And hearings may 
be also required by Section 312 (b) of the Communications Act 
where an application presents questions of modification of ex¬ 
isting licenses. See Federal Communications Commission v. 
National Broadcasting Company ( KOA ), 319 U. S. 239. But 
where the Commission has set an application or group of 
applications for hearing because of conflict between applica¬ 
tions or between an application and existing licensees, and 
the reason for originally designating the application or ap¬ 
plications for hearing has been eliminated, the Commission 
has consistently followed the practice of vacating the hearing 
order, and severing the applications for individual considera¬ 
tion, granting, by order, those which the Commission finds 
would serve the public interest and continuing in hearing status 
for individual consideration such applications concerning 
which it could not then reach a determination that the grant 
would be in the public interest. 11 The Commission has taken 
similar action where the scheduled hearing has already been 
held, 12 and in some cases even where a proposed decision on the 

10 See Section 1.373 of the Commission’s Rules and Regulations, 1 Pike 
& Fischer, R. R., § 51: 373. 

11 WDEL , Inc., ct al. (Wilmington) Dockets 7S34, ct al., decided June 12, 
1947. All applications were severed and granted. Cf., Earl C. Anthony, 
et al. (Los Angeles) Dockets 7727, ct al., decided October 31, 1946. 

33 The Outlet Company et al. (Providence) Dockets 6015 et al., decided 
June 12, 1947; WSPR, Inc. et al. (Springfield, Mass.) Dockets 7925 et al., 
decided June 12, 1947; William H. Block Co. et al. (Indianapolis) Dockets 
7030 ct al.; decided June 12, 1947; WCAE, Inc. ct al., (Pittsburgh) Dockets 
7202 et al., decided October 2$, 1946. In Providence, the Commission’s order 
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comparative merits of the several previously conflicting appli¬ 
cations has already been issued. 13 In all such cases the Com¬ 
mission has acted upon the basis that where the original reason 
for designating the applications has, for some reason, been 
obviated, the applications revert to the status in relation to one 
another which they would have enjoyed if the hearing had 
never been set in the first instance. Of course, where a hearing 
has actually taken place, the Commission considers the evi¬ 
dence in the hearing record in determining what further action 
is appropriate on the individual applications. 

No substantial argument can be offered that the Commission 
is not authorized to issue an order of severance when a con¬ 
solidated hearing is no longer necessary. Where the particular 
circumstances render it appropriate, an order of severance to 
enable separate consideration of applications which are no 
longer in conflict is obviously the type of action which falls 
within the scope of Section 4 (j) -of the Communications Act, 
which provides that “The Commission may conduct its pro¬ 
ceedings in such manner as will best conduce to the proper dis¬ 
patch of business and the ends of justice.” An order of sever¬ 
ance is but one of the many types of orders which any adjudi¬ 
catory agency, whether an administrative body or a court, may 
find appropriate for disposing of particular matters before it 
in a fair and expeditious manner, under the circumstances 
presented. The argument that explicit authority for issuance 
of orders of this type must be “written in the bond” in the 

severed and granted five of the six applicants and severed and kept in hear¬ 
ing status for individual consideration the other application. In Springfield 
three applications were severed and granted and one severed and continued 
in hearing status, and in Indianapolis six severed and granted and one 
severed and continued in hearing status. In the Pittsburgh case, five of 
the six applicants were severed and granted and on the sixth, which was 
retained in hearing status for individual consideration the Commission 
simultaneously issued a proposed decision on both its AM and FM applica¬ 
tions looking towards the denial of the FM application and a grant of the 
AM application. John S. Laux ct al.. Docket 7205, 3 Pike & Fischer, R. R. 
548. After considering the exceptions filed on behalf of the applicant and 
oral argument on the proposed decision, the Commission on April 25, 1947, 
issued a final order granting both applications, 3 Pike & Fischer, R. R. 553. 

11 See WDAS Broadcasting Station, ct al., (Philadelphia) Dockets 7640, 
et al., decided July 10, 1947; United Broadcasting Co. et al. (Cleveland) 
Dockets 703S et al., decided October 8,1947. 
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enabling statute or the agency rules was rejected in the case 
of Natural Gas Pipeline Co. v. Federal Power Commission, 120 
F. 2d 625, 632-633 (C. A. A. 7), reversed on other grounds, 315 
U. S. 736, in which both the Circuit Court and the Supreme 
Court upheld the authority of the Federal Power Commission 
to make an interim substantive order prior to termination of 
the entire proceedings. Since Section 1.724 (1 Pike & Fischer 
R. R., § 51: 724) of the Commission’s Rules, which recites the 
language of Section 4 (j) of the Act, makes express provision 
for consolidation of applications where a joint hearing is re¬ 
quired to insure full and fair consideration of conflicting appli¬ 
cations, authority to issue an order of severance when such 
consolidation is no longer required may be reasonably implied 
as a proper exercise of power conferred by Section 4 (j) of the 
Act within the administrative scheme created under the Act 
and the Commission’s Rules. 

Where the holding of a hearing is required in order to give 
effect to the rights of applicants or existing licenses, the require¬ 
ment of a full and fair hearing involves a decision on the basis 
of the hearing record, setting out the basic findings of fact and 
the ultimate findings and conclusions. Saginaw Broadcasting 
Company v. Federal Communications Commission, 68 App. D. 
C. 282, 96 F. 2d 554, certiorari denied, 305 U. S. 613; Tri-State 
Broadcasting Company, Incorporated v. Federal Communica¬ 
tions Commission , 68 App. D. C. 292, 96 F. 2d 564. But these 
cases, and others to the same effect, do not at all hold that the 
same requirements as to the type of findings necessary where a 
hearing is required are applicable in situations where the Com¬ 
mission is authorized to act on an application without holding 
a hearing, under circumstances where rights of other applicants 
or existing licensees would not be adversely affected by the 
grant of the application. Were the same requirements appli¬ 
cable, then the net result would be that a formal hearing look¬ 
ing toward the compilation of a record and detailed findings 
based on it would be necessary on all applications prior to final 
action, whether or not problems of conflict with other appli¬ 
cations, existing licensees, or other substantial questions re¬ 
quiring the holding of a hearing were present in the particular 
case. But such a requirement would operate to nullify the 
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authority explicitly conferred on the Commission to grant 
licenses without a hearing. See Askbacker Radio Corp. v. 
Federal Communications Commission, 326 U. S. 327. 14 

While appellant has devoted the principal portion of its brief 
to the unsubstantiated contentions that it had been deprived of 
various procedural rights with respect to the Richland appli¬ 
cation, it has utterly failed to make any showing which calls 
into question in any manner the correctness of the Commis¬ 
sion’s determination that a grant of Richland’s application 
would be in the public interest. If the procedure adopted by 
the Commission in arriving at its decision was improper or con¬ 
trary to the provisions of the Communications Act or its Rules 
and Regulations, the fact that the result reached was correct op 
the merits would, of course, not justify the Commission’s pro¬ 
cedural derelictions. But in view of the fact that appellant has 
claimed for itself a right to oppose the grant to Richland even 
though such grant has no adverse affect upon appellant’s own 
application it is, perhaps, not without significance, that al¬ 
though appellant had an opportunity in the hearing to show 
in what respect, if any, Richland was then unqualified to own 
and operate an FM station in Mansfield, it utterly failed to do 

14 It must be recognized that the Congressional determination embodied 
in Section 309 (a), that the Commission should be authorized to make grants 
where it is able to find that the public interest would be served thereby 
without first holding a formal hearing and making detailed findings on a 
hearing record, was addressed to a practical problem of serious proportions. 
For FM is only one of the very numerous types of radio service for the 
operation of which construction permits and licenses are required under Title 
III of the Communications Act. During the fiscal year ending June 30,1948, 
the Commission received approximately 105,162 applications of all types 
and disposed of 101,692 such applications. The latter figure includes 14,970 
authorizations for stations in the various types of services. During the same 
period 673 applications for radio services were designated for hearing. 
These figures include applications and authorizations for over twenty types 
of services covered in Parts 3 to 19 of the Commission's Rules. The pro¬ 
vision of Section 309 (a) that the Commission cannot deny an application 
without first holding a hearing is, of course, equally applicable to all radio 
services, as is the principle of the Ashbackcr case with respect to the proper 
procedure to be followed on conflicting applications. Any inexorable holding 
that formal hearings and detailed findings are required on FM applications, 
even when they can be granted without hearing, and they do not involve 
conflict with other pending applications, would be equally applicable to ap¬ 
plications for all other types of radio services. 
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so, although at the time of the hearing, it appeared that a grant 
of both the Richland application and that of appellant might 
not be possible because of the larger number of applications 
than channels available. 

In point 4 of its brief appellant has attempted to show why 
it believes that the Richland grant was not in the public inter¬ 
est. In support of this contention it has referred to a Decision 
and Order of the Commission of October 2, 1944, granting re¬ 
newal of the license of Richland’s standard broadcast station 
in Mansfield, WMAN, Richland Inc. ( WMAN ), 10 F. C. C. 
395 (App. 42-45), and to certain testimony by a witness for 
the appellant at the hearing on Mansfield’s AM application, 
which was incorporated by reference into the record of the 
present case. But examination of both of these references 
demonstrates conclusively that they present no evidence upon 
which a denial of Richland’s application might have been predi¬ 
cated even if the Commission had been so minded. 

In the decision referred to by the appellant, granting an ap¬ 
plication for renewal of Richland’s standard broadcast station’s 
license, the Commission considered evidence concerning the 
actions of the original officers of Richland in connection with 
their original application for a construction permit in 1938, 
and pointed out that the present owners of Richland Incor¬ 
porated, had indirectly constributed to the misrepresentations 
made at that time to the Commission by providing funds on 
short-term notes to the former officers of the corporation. The 
decision and order concluded that while these facts raised a 
question whether the license should be renewed, they did not 
absolutely preclude such action. The Commission determined 
to renew the license. It added that the information in the 
record would be noted for consideration in connection with 
any future proceedings where examination of the qualifica¬ 
tions of any of the parties involved in the proceedings would 
be necessary. 

It is evident that appellant has misconstrued this prior deci¬ 
sion of the Commission. The action taken was to grant the 
renewal. The Commission certainly did not intend that the 
past matters which gave it pause in the 1944 decision should 
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be relitigated on subsequent applications of Richland or its 
stockholders in the absence of any factual showing that they 
had done any act since the 1944 decision which casts their quali¬ 
fications in doubt, and requires a reappraisal of their capacity 
to operate a station in the public interest in the light of their 
conduct prior to 1944. Any claim that the Commission could 
base a denial, whether on comparative consideration or other¬ 
wise, solely on the past doubts which nevertheless did not pre¬ 
clude a renewal to afford the licensee an opportunity to show 
that it could properly discharge its responsibilities, would in¬ 
volve unfairness. The Commission’s action in severing the 
two applications, and making a grant to Richland on separate 
consideration of its application, does not. 

The portion of the transcript of the hearing in the present 
case referred to by appellant (App. 9, 10, 11,14, 22, 26, 27) re¬ 
ports several pages of most unusual testimony by H. A. Horvitz, 
an officer of appellant corporation but adds nothing to the story 
over and beyond that contained in the Commission’s decision 
referred to above. The testimony in substance is to the effect 
that as a result of facts brought out at the 1942 hearing and 
the Commission’s decision and order, Horvitz had determined 
that the station was “illegitimate” and, as a result of this opin¬ 
ion and in spite of the fact that the Commission had found 
that a renewal of license was in the public interest, appellant’s 
newspaper refused to print Richland’s program logs or carry 
any of its advertising. Nowhere in the testimony cited or at 
any other place in the record is there any evidence introduced 
by any person that the operation of the station since its trans¬ 
fer to the present owners, has been otherwise than in the pub¬ 
lic interest or that the present stockholders, officers or directors 
of Richland had since they assumed control of the station in 
any way made misrepresentations to the Commission. In the 
course of his testimony Mr. Horvitz stated in answer to ques¬ 
tioning by Commission counsel that he “did not know” whether 
WMAN’s day to day operation was in accordance with the 
Commission’s Rules and Regulations (App. 29). He stated 
further that his antagonistic attitude towards Richland based 
on both their past record and present operations (App. 29-30), 
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but when requested to state what Richland was doing at the 
present time to which he objected he was only able to state that 
they had attempted to promote a newspaper in Mansfield in 
competition with the Mansfield Journal—an activity which, if 
proved, would have in no manner affected Richland’s qualifi¬ 
cations to be a radio licensee—and a completely unsubstan¬ 
tiated charge that Richland had supported opposition to the 
Mansfield Journal’s application for an AM station in Mansfield, 
a charge which was stricken from the record for lack of evi¬ 
dentiary proof (App. 30-31). Nor is there any other evidence, 
whatsoever, indicating that Richland was in any way unquali¬ 
fied to own and operate an FM radio station; although Monroe 
Rubin, President and majority stockholder of Richland; and 
the principal target of appellant’s opposition to a grant to 
Richland, testified and was available for any cross-examina¬ 
tion in which appellant might have wished to indulge (App. 
34r-37). Consequently the Commission’s decision to grant 
Richland’s application for a class B FM station in Mansfield 
not only is completely substantiated by the record, but any 
other decision would, on the basis of the evidence adduced at 
the hearing, be clearly unwarranted. 

In setting out the contents of the record bearing on ap¬ 
pellant’s claims based on the 1944 decision, the appellee recog¬ 
nizes that if detailed findings and conclusions on the grant of 
January 10,1948, are required as a matter of law, the fact that 
the record could support appropriate findings would not obviate 
the necessity for them. However, it is believed for the reasons 
set out above that no such detailed findings were required, as 
a matter of law, under the circumstances presented in this case. 
When the record made while appellant’s and Richland’s appli¬ 
cations were still in conflict is considered for the limited purpose 
of evaluating appellant’s claim of discrimination and unfair¬ 
ness flowing from the severance order, it discloses nothing to 
support any claim that the Commission in making the order 
of severance and the grant to Richland was acting otherwise 
than in accordance with its consistent practice, followed in 
other cases under similar circumstances. 
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CONCLUSION 

From the foregoing it is clear that the Commission’s order 
of January 10, 1948, did not inflict any injury on appellant 
which would give it the status of a person aggrieved or adversely 
affected by that order, which was a proper exercise of authority 
by the Commission under the Communications Act of 1934. 
It is therefore respectfully submitted that the appeal should 
be dismissed on the ground that this Court is without juris¬ 
diction to entertain it. 

Respectfully submitted. 

Benedict P. Cottone, 
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Max Goldman, 

Acting Assistant General Counsel, 
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